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ABSTRACT
CRIME AND PUNISHMENT IN NEW HAMPSHIRE, 1812-1914
by
Timothy Dodge 
University of New Hampshire, May, 1992
Changing definitions of crim e accom panied the economic  
transformation of seacoast New Ham pshire from a  predominently 
agricu ltura l, rural society in 1 812  to one th a t was mainly  
industrial, com m ercial, and urban by 1914. This dissertation  
analyzes a sample of 820 felony incarcerations (19.5% ) of the total 
4154 incarcerations recorded at the New Hampshire State Prison for 
the period 1812-1914. Court bills and indictments of Rockingham  
and Strafford County, New Hampshire are used to analyze felony
convictions. Quantitative analysis involving 17 variables reveals
that property crime was the most common conviction. Felony
conviction rates per 100 ,000  population nearly doubled between  
1812 and the 1890's, however, they were lower than contemporary 
crime rates found in most other regions. Court records, state prison 
records, and newspaper accounts are used to analyze inmate
population characteristics. The "typical" convict w as a white 26- 
year old m ale born in New Hampshire, engaged in an unskilled, 
manual occupation before conviction. The presence of immigrant 
groups such as Canadians and Irish increased. Prison records such as 
inmate ledgers, published prison officials' reports, and published
xii i
accounts of prison life are used to examine the role of the state 
prison in the century following its establishm ent in 1812. An 
analysis of incarceration outcomes reveals that growing numbers of 
inmates left the prison before the expiration of their sentence. 
Starting in the 1830's, large numbers of inmates were pardoned, 
com m utation was tried a fter the Civil W ar, and parole was  
implemented in 1901. In theory, early release was tied to evidence 
of prisoner rehabilitation, in practice, it appears to have been used 
to control overcrowding. Health conditions were poor at the New  
Hampshire State Prison. Mortality rates were high; tuberculosis 
was the main cause of death in prison. This study finds that the 
original rehabilitative mission of the prison was subordinated to the 
exploitation of prison inmates through the implementation of the 
contract labor system.
xiv
1INTRODUCTION: HISTORIOGRAPHY OF CRIME AND PUNISHMENT AND 
OUTLINE OF DISSERTATION
The changing econom ic circum stances of seacoast New  
H am pshire during the nineteenth century helped crea te  new  
definitions and patterns of crime. The New Hampshire State Prison 
was established in 1812 as a means of coping with crime. Economic 
pressures helped to transform the prison into primarily a revenue- 
generating enterprise for the state from an institution designed for 
the reformation of offenders.
In 1810  less than 20%  of the population of seacoast New  
Hampshire lived in towns or cities; by 1910 the proportion was over 
60% . The economic base grew increasingly diverse and shifted away 
from  agricu lture  to m anufacturing and com m erce. N ational 
developments helped foster these changes, for example, the opening 
up of vast farmlands to the W est and the construction of railroad 
lines. Economic change was also accompanied by demographic  
change. Thousands of native-born New Hampshirites moved out of 
the state in the face of declining agricultural opportunities. Others 
chose to stay but moved to the growing milltowns and commercial 
centers in search of employment. Joining them was an increasing 
stream  of immigrants from C anada, Ireland, G reat Britain, and  
elsewhere. The foreign-born population of seacoast New Hampshire 
increased by fourfold between 1850 and 1910.
The social and economic changes unfolding in this region
2created tensions which w ere sometimes m anifested in criminal 
behavior. Legislators perceived new threats to the social order and 
passed laws which defined criminal behavior. Definitions grew more 
complex as lawmakers grappled with the problems of an increasingly 
urban and industrial society. An analysis of the criminal statutes 
and felony cases in this dissertation reveals a  preoccupation with 
property offenses. There w ere  also m ajor changes in laws 
respecting violent, moral, and other types of crime.
Starting in 1812, lawmakers were guided by the establishment 
of the N ew  Ham pshire S tate  Prison which represented a  new  
direction in punishment. Instead of the age-old forms of corporal 
punishm ent, fines, or public hum iliation, offenders w ere  now  
sentenced to long terms of hard labor in an institution designed both 
to punish and rehabilitate the offender. The rise of imprisonment in 
nineteenth-century Am erica marks a new stage in the history of 
crim e and punishm ent. From the start, the state prison was  
conceived of as an institution designed to punish and rehabilitate 
fe lo n s  . The prison was reserved for only the most serious 
offenders. The vast majority of crimes w ere punished by short 
terms (usually less than one year) in the county or town jail or 
house of correction, or by paying a fine. Because the state prison 
was designed for only felons and because court records for felony 
cases are much m ore com plete and accessible than for cases  
involving less-serious offenses, I w ill an a lyze  crim e in New  
Ham pshire only at the felony level. Admittedly, this is not a  
com plete picture of crime but it is representative of w hat this 
society considered to be the most serious forms of crime.
The economic forces which helped create crime also played a 
major role in the failure of the prison as a reforming institution. 
Like most prisons of the time, the New Hampshire State Prison was 
expected to be a self-supporting concern. Hard labor thus had two 
main roles to play: in conjunction with moral instruction, it was
supposed to reform an offender's character and it was also meant to 
generate funds to pay for the prison's maintenance via the contract 
labor system. The evidence found in the primary sources indicates 
that hard labor at the New Ham pshire S tate Prison assumed a 
disproportionate role. The traditionally frugal state governm ent 
provided only minimal financial support which m eant that prison 
administrators had to extract the maximum amount of labor out of 
their charges to ensure the prison's functioning. However, there is 
also evidence that many prison administrators were only too glad to 
exploit the prison inmates in hopes of actually generating surplus 
revenues to be turned over to the stats above and beyond the prison's 
operating expenses. W hen one considers that the inm ates  
themselves received no payment for their labor until 1913, it is not 
hard to conclude that the primary focus of prison administration 
was on profits rather than reforming criminals.
The New Hampshire State Prison was established in 1812, 
which is a convenient starting point for an analysis of crime and 
punishment. It was the start of a new era characterized by new  
conceptions of crime and the role of punishment. This dissertation 
will examine crime and punishment in the first century of the era of 
im prisonm ent. This form of punishm ent is still dom inant in 
contem porary  A m erica. In this chapter I will discuss the
4historiography of crim e and punishm ent following which I will 
outline my approach to the study of crime and punishment in 
nineteenth-century New Hampshire.
Penal reformers, criminologists and others active in the field 
of crim inal justice rather than professional historians wrote the 
first histories of crime and punishment in America. Most wrote on 
punishment rather than crime. Most scholars of the late nineteenth 
through mid twentieth century writing on the subject of punishment 
adopted an evolutionary perspective and cam e to more optimistic 
conclusions about prisons than have historians of the past 30 years. 
E arlie r s tudents  com bined an evo lu tio n ary  and m oralistic  
perspective of history with an antiquarian love of detail. Scholars 
such as Frederick H. Wines (1895) were influenced by evangelical 
Protestantism, a  significant component of the reform movements of 
the late nineteenth and early twentieth century. For example, Wines 
declares ,
"If the first eighteen centuries of the Christian era furnish the 
dark background, against which the beauty that resides in the 
salvation of the lost and the rescue of the perishing stands more 
sharply revealed on the other hand it may be said that the 
benevolent work of the nineteenth century, throughout the world 
is outw ard and visible reaction against the barbarity and 
bruta lity  w hich , before  th is century op en ed , everyw here  
characterized the administration of the criminal law."i
Frederick H. W ines was probably the first important American 
historian of punishment. The author of Punishment and Reformation 
(1895), an important social reformer in his own right, was the son 
of Enoch C. W ines, a  major prison reformer and investigator.2
5Punishment and Reformation depicts the history of punishment as a 
progressively hum ane evolution.3 Wines contrasts the barbarity of 
corporal punishment with the enlightened measures current in his 
day. The reformatory movement (aimed at segregating the more 
re form ab le  o ffenders such as youth, w om en, and  firs t-tim e  
nonviolent offenders from the general prison population and 
subjecting them to explicitly rehabilitative treatm ent) was in full 
flower when Punishment and Reformation was published and thus it 
is not surprising to find such a favorable assessm ent. W ines  
describes four stages in the evolution of criminal law: the eras of
a) vengeance, b) repression, c) attem pted reformation and 
rehabilitation, and d) the dawn of prevention.4 He looks forward to 
the ultimate abolition of the prison.5 This work has been described 
as "for many years the most satisfactory treatment of the subject in 
English."6
W hile acknowledging the negative aspects of the history of 
punishment, Wines, Orlando F. Lewis, and others w ere in general 
positive about the government's ability to address social issues. 
They saw history as consisting of alternating periods of liberal 
reform and conservative consolidation.7 Lewis's D evelopm ent of
Am erican Prisons and Prison C ustom s. 1 7 7 6 -1 8 4 5  (1922) is a
perfect example of this sort of history: "Throughout the history of
penal treatm ent w e find the pendulum swinging from extrem es of 
opinion, and often of treatm ent.^
Lewis, like other historians of this era  treated the history of 
punishment as an evolutionary process albeit an im perfect one.9  
Lewis ends his study in 1845 because he sees that date as leading to
6"now more a  period of the developm ent of the details of prison 
discipline rather than one of hardy experim entation."10 Lewis sees 
the period after 1845 as part of an evolution toward the "most 
m odern, m ost hum ane and most scientific institution for the 
treatm ent of delinquents yet projected upon the North American  
continent." Lewis predicted that by 1925 Sing Sing would be 
rendered obsolete.11
The optim istic and evolutionary approach of these early  
historians of crime and punishm ent was soon modified by the
Progressive School of historians. The Progressive historians took a 
more critical view of American society than had their predecessors. 
Historians such as Charles Beard stressed the inequalities of 
Am erican society. This perspective was in part related to the
investigations conducted by social reformers that brought to light 
the problems of poverty, dependency, and crime, and the negative 
aspects of urban life. They also believed that these problems could 
be overcome by popular pressure; thus Blake McKelvey was still able 
to come to a  positive conclusion in American Prisons: A Study in
American Social History Prior to 1915 (1936).
M cK elvey was another Am erican historian w ith an 
evolutionary perspective on prisons but from a more critical
Progressive angle. His American Prisons is more pessimistic than 
Lewis's book although he too sees a happy conclusion. McKelvey 
views the history of American penology as a series of reform  
m ovem ents that started out with best intentions only to fail
because those administering them failed to give the new methods 
the "sturdy application they required."i2 McKelvey admits that as of
71915 American prisons were "idle, overcrowded, and undisciplined’ 
but he does not condemn the institution as such. 13 He suggests that 
American prison reformers should now look to Europe for the "wave 
of the future" which he holds to be the implementation of "scientific 
methods" and individualized treatm ent.14
Most historians of crim e and punishment and other social 
prob lem s w riting during th e  period  1 9 3 0 -6 0  w ere  e ith er  
practitioners of criminology and social w elfare or w ere heavily 
influenced by work going on in those fields. Gerald N. Grob's article 
in Reviews in A m erican  H istory  points out that some of these 
histories  w ere  w ritten  by professional social w orkers  and 
reformers. Few American historians at this time chose to cover the 
history of social w elfare. 15 O ne exception was Harry E. Barnes, 
whose The Storv of Punishment: A Record of Man's Inhumanity to 
M an was published in 1930. Barnes also served as an investigator of 
prison conditions for the New Jersey and the federal government.16 
University of Chicago sociologists produced several notable studies 
of delinquent behavior during this era. Sociologists found history to 
be useful, perhaps because it fit in with their evolutionary  
in terpretations of crim e and delinquency. C lifford R. Shaw  
investigated the relationship betw een urban life and crim e in 
Delinquency Areas (1929) and Juvenile Delinouencv in Urban Areas 
(1 9 42 ). Shaw  also published the autobiography of a juvenile  
delinquent in The J a c k -R o lle r  (1 9 30 ). Crim inal and juvenile  
delinquent autobiographies w ere a valuable source of information 
for historians during this e ra .17
Historical writing on crime and punishment began to change
8dram atically  around 1960. Until that point, a more or less 
optim istic assessm ent of the role o f penal institutions had 
prevailed. In 1960 Clifford S. Griffin claimed in Their B rothers’ 
K e e n e rs  that the establishm ent of asylums, prisons, and reform  
schools in the early nineteenth century was motivated by the desire 
of urban elites to control the lower classes.18 Griffen asserts, "For 
God's greater glory, society's greater stability, and the maintenance 
of certain  Federalist principles, men believing them selves the 
trustees of the Lord and their brethren's keepers formed societies to 
m ake other people b ehave ."19 Until this point, historians had 
emphasized the benevolent motives of the founders of social welfare 
in s titu tio n s .
Revisionist interpretations characterize the historical writing 
on crime and punishment during the 1960's and 1970's. There were 
several reasons for this development. Most aspects of American 
society cam e under attack at this time as a response to the gap 
between professed ideals and actual practice. Institutions of all 
kinds w ere criticized. It was an era of social tumult and upheaval 
accompanied by a rise in violent crime. The civil rights movement, 
Vietnam W ar, and youth counterculture all helped to create a  spirit 
of angry revisionism and an interest in the history of oppressed  
groups: blacks, ethnic groups, women, and other excluded groups.
At the same tim e, historians began using new methods of 
analysis, some borrowed from sociology and anthropology, such as 
studying societies in terms of racial, ethnic, sexual, and economic 
groups, and employing statistics to a far greater extent than before. 
The development of computer technology also helped to create the
9new social history by making large-scale  quantitative analysis  
possible. Historians began to use new kinds of primary sources such 
as probate records, tax lists, diaries, and court records to uncover 
"history from below."
A number of revisionist histories appearing in the 1960's and 
70's utilized the new methods and types of sources to condemn 
prisons and punishment. Historians such as W. David Lewis (1965) 
and Jam es  Leiby (1 9 6 7 ) dem o n stra ted  the fu tility  of the  
institutional solution to crim e and social dependency. David J. 
Rothm an’s The Discovery of the Asvlum (1971) was an extremely  
influential revisionist interpretation which he followed up with 
Conscience and Convenience (1980). According to Rothman,
"The reformers’ doctrines were especially liable to abuse, their 
emphasis on authority, obedience, and regularity turning all too 
predictably into a mechanical application of discipline. And by 
incarcerating the deviant and dependent and defending the step 
with hyperbolic rhetoric, they discouraged - really elim inated - 
the search for other solutions might have been less susceptible to 
abuse."20
Robert M . Mennel (1973) and Steven Schlossman (1977) provided 
revisionist interpretations of the juvenile justice system , though 
from a  less critical perspective than Rothman.
O ne of the first revisionist works on the history of punishment 
was W . David Lewis's From Newgate to Dannemora: The Rise of the 
Penitentiary in N ew  York. 1796-1848  (1965). Earlier accounts such 
as Negley K. Teeters's The  Cradle of the Penitentiary: The W alnut 
Street Jail at Philadelphia. 1773-1835 (1955) had not flinched from 
portraying abuses and failures but now the w hole concept of
10
imprisonment came under attack. The revisionists no longer saw the 
prison as a  viable method of punishment. Lewis describes the 
origins of the penitentiary in New York State as the implementation 
of hum anitarian reform efforts. Unfortunately, the institutional 
solution to crime was an inevitable failure, thanks to a shortage of 
money and resources, public apathy, and political corruption. Cruel 
methods of discipline prevailed throughout the period .21 Lewis 
rightly titles his chapter on Sing Sing as "The House of Fear."22  
Ultim ately, the revisionists argued, the institution of the prison 
was a failure.
James Leiby concludes likewise that the history of the 
New Jersey State Prison and other state institutions was one of 
failure in Charity and Correction in New Jersey: A History of S ta te  
W elfare  Institutions (1967). Leiby says the goals of the reformers 
were not met. Between 1797 and 1869 the New Jersey State Prison 
failed to become the self-supporting "school" for hard labor and 
"useful m anufacture." the reform ers had intended23 The prison 
failed because of the inability of administrators to find enough work 
for the inmates, the use of brutal disciplinary methods, and the 
manifest failure of the prison to reform criminals. Instead of being 
a school for hard labor and useful manufactures, it was a school for
l
crime as documented by the high number of recidivists.24 Leiby 
distinguishes a second period of reform (1 8 69 -1 9 17 ) that was  
doomed from the start because of prison overcrowding.25 Finally, 
meaningful prison reform was undercut by political corruption in the 
prison adm inistration and by a "disinclination on the part of 
established state institutions to accept oversight.^  6
11
David J. Rothman's The Discovery of the Asvlum; Social Order 
and Disorder in the New Republic (1971) condemns prisons and other 
institutions designed to take care of society's deviant members. 
Rothman is probably the most influential revisionist. He views the 
emergence of prisons and then penitentiaries as the response of 
American elites to a preceived threat of social disorder in the early 
nineteenth century. Crime was no longer regarded as purely evil. 
Rather, it was a phenomenon of the lower classes who had been 
warped by a poor social environment.27 Middle class reformers 
combined their own ideas, derived largely from Quaker thought and 
Enlightenment influences, and turned to the prison as a solution to 
crime. Prisons would punish and reform at the same time through a 
regime of silence, hard work, and limited instruction (usually moral 
exhortation). In other words, prisons would supply a new  
environment to cure criminals.28
Rothman traces the failure of the prison as a rehabilitative 
institution to its inception in the 1790's. By its very nature the 
prison is suited for little more than being a holding bin for social 
deviants.29 The fundamental problem was sentencing procedures. 
Convicts were sentenced according to the severity of their offense. 
The motivation was humane but the result was predetermined, 
unchangeable sentences incompatible with reform.30 Prisoners 
understood that whether or not they really did reform, they just had 
to endure their sentence to achieve freedom.31
Prisons are custodial institutions that serve to control but not 
reh ab ilita te  crim inals. This thesis is fu rther developed  in 
Rothman's follow-up work, Conscience and Convenience: The Asvlum
1 2
and Its Alternatives in Progressive America (1980). The reformers 
never understood the fact tha t their connection to the institution 
doomed their efforts from the start. They were blind to the conflict 
between adm inistrative "convenience" and rehabilitation. It just 
was not possible to be both administrative and rehabilitative at the 
same time.32 Convenience (i.e ., coercion used to discipline inmates) 
won over conscience (rehabilitative treatment) every tim e.33
Leonard Orland condemns the whole enterprise of crim inal 
justice in Prisons: Houses of Darkness (1975). His thesis is that
the sentencing process, imprisonment, and then release from prison 
via parole are "largely lawless."34 Like Rothman, Orland views  
Am erican prison adm inistrators of the m id-nineteenth century as 
m ore concerned  w ith m ain ta in ing  discip line than reform ing  
in m ates .35 Imprisonment and release are lawless, in Orland's eyes, 
because sentences "conform to no rational scheme" and parole is 
currently the most common method of release from prison. The  
problem is that parole is based on the concept of "remain until
cured." How can one tell if a  person is really "cured?"36 Orland
argues that a "basic rewriting of the legal rules" is needed. In 
effect, he argues for the abolition of im prisonm ent with his 
proposal for a five-year maximum sentence for the most serious 
crim es .37
Along with the revisionist interpretations of punishment cam e  
a new emphasis on the study of crime, inspired, in part, by the rising 
crime rate and turbulence of the 1960's. "Murder in New Hampshire" 
by David B. Davis, published in The New England Quarterly in 1955, in
some ways anticipated the surge of interest in crime by historians
13
in the 1960's. Davis analyzed a New Hampshire murder case of the 
1840's and linked the circumstances of the crim e to social and 
economic conditions and he discussed the importance of the anti­
gallows movement of the time. More recently, Davis has followed up 
his interest in violent crime in Homicide in American Fiction. 1798- 
1 8 6 0 :  A Study in Social Values (1968) and From  Hom icide to 
Slavery: Studies in American Culture (1986).
Sociologists made important contributions to the literature on 
the history of crime in America. Although my focus is on the 
nineteenth century, I will review some of the studies of crime and 
punishm ent of the colonial e ra  since they provide a useful 
background for understanding later developments.
Sociologist Kai T. Erikson's Wavward Puritans: A Study in the  
Sociology of Deviance (1966) is based on the Durkheimian concept of 
crime as a natural and useful form of social behavior. Erikson 
investigates the role of deviance in seventeenth-century  
Massachusetts to understand just how deviant behavior helps to 
define acceptable boundaries of social behavior.38 These boundaries 
in any society are always shifting but the amount of deviance 
(crime) is likely to remain constant. In other words, a similar 
proportion of the population of any society is likely to be engaged in 
behavior considered deviant.39 Erikson surveyed Essex County court 
records for the years 1641-82 and discovered that the offender rate 
was very stable. The number of convictions rose and fell but the 
actual number of persons brought to trial was fairly constant.40
Erikson analyzes three "crime waves" that served to reveal 
shifting boundaries of behavior acceptable to Puritan society: the
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antinom ian crisis of 1636-38; the Q uaker persecutions of the  
1650's; and the Salem witch hunt of 1692. All three episodes served 
to mark changes in Puritan society. The prosecution and punishment 
of deviants served the public function of defining acceptable  
behavior by recognizing new boundaries of what was or was not 
acceptable as a result of social changes over time.41 Puritan 
justice required public repentance and the deviant was reintegrated  
into society but as a witness to his or her own punishment, thereby 
ratifying accepted standards of behavior. Puritan justice resembled 
a ritual sacrifice, according to Erikson.42 The end result was the 
integration and recognition of the new  boundaries of acceptable  
behavior.
In Crim e and Punishment in Earlv Massachusetts 1620-1692  
(1 9 66 ) Edwin Powers concludes that the Puritan heritage is still 
alive  today as shown by legal terms still in use and in types of 
crimes prosecuted: drunkenness and "lewd and lascivious behavior.” 
Som e important differences with the seventeenth century include a 
higher proportion of convictions in the 1960's for violent crime: 
murder, m anslaughter, robbery, assault, and rape.43 This study is 
particularly re levant because of the geographical proximity of 
Massachusetts to New Hampshire and because New Hampshire was 
under its political jurisdiction for much of the seventeenth century. 
Definitions of crime w ere nearly identical during the seventeenth  
century and the sam e criminal justice system had jurisdiction in 
both regions most of the time. The sections on crime consist of an 
analysis utilizing court records. Crimes are tabulated and compared 
to convictions and arrests for crimes in Massachusetts in the early
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1 9 6 0 's .44 Powers's work is not quite as sophisticated as the 
quantitative studies of the 1970's onward but it is noteworthy for 
its thoroughness and its use of original court records.
Scholarship about crim e in n ineteenth-century Am erica is 
different from that covering the colonial e ra  because of the 
influence of economic, social, and political changes, significant 
changes in the criminal justice system, the rise of prisons, and the 
greater availability of original records. The United States w as a 
new nation in the early nineteenth century and state governments 
modified the criminal justice system to meet the changing needs of 
the former British colonies. Substantive changes in criminal law, 
the substitution of im prisonm ent for c ap ita l and corporal 
punishment, and the modification of court structures all had an 
in fluence on the defin ition of crim e and the im position of 
punishment. So too, did the dram atic growth of urban centers  
accompanied by industrialization and foreign immigration. The rise 
of professional police forces and detectives  also p layed  a 
significant role in the arrest and conviction of offenders. Finally, 
the greater number and availability of court and prison records in 
the n ineteenth  century has a llow ed scholars o f crim e and  
punishment to investigate the subject in much greater depth and 
with much greater accuracy than before. More exact and accurate 
information is available than for the colonial e ra  but care must be 
used in interpretation. Truly reliable records are available only 
from 1930 onward with the establishment of the Federal Bureau of 
Investigation's Uniform Crime Reports.
Sociologist Theodore Ferdinand's trea tm en t of crim e in
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n in e te e n th -c e n tu ry  B oston e x e m p lifie s  the a p p lic a tio n  of 
sociological methods to historical research. His study of crime 
patterns in Boston between 1849 and 1951 appeared in The Am erican  
Journal of Socio loov in 1967. Using arrest records, Ferdinand found 
a nearly unbroken decline in crime rates between the late 1870's and 
1 9 5 1 .4 5  There were variations within this larger pattern. Murder, 
assault, and larceny rates most closely followed the basic pattern, 
while manslaughter, rape, robbery, and burglary showed a variety of 
patterns. Ferdinand says there are three possible explanations for 
Boston's varying patterns of crim e: a) th e  a ttitude and
effectiveness of the police, b) events such as wars or economic 
depressions that temporarily disrupt community life, and c) gradual 
structural changes such as the growth of a  middle class.46
Roger Lane applied statistical methods to his 1968 study of 
crime in nineteenth-century Massachusetts. Lane found that serious 
crim e decreased but petty crim e increased betw een 1835  and 
1900 .47  He suggests that the urbanization of Massachusetts had a 
"civilizing effect’ on the population. Lane based his conclusion on 
data  from lower court cases, grand jury cases, ja il commitments, 
and imprisonments for the period 1835-1900.48 For Lane, "What had 
been tolerable in a casual, independent society was no longer 
acceptable" in an urban society which required close living quarters 
and a more regulated life and working conditions.49
The most popular topic for historians of crime has been 
violent crime. Part of this was ? attempt by scholars to explain 
the origins of the  violence of the 1960 's . Both radical and 
conservative perspectives are represented in the literature of that
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era.
Violence in America: A Historical and Contem porary Reader, 
edited by Thomas Rose (1969) is a collection of essays about 
violence in American history taken from a radical perspective. The 
first half of this volum e concerns violence of the nineteenth and 
early twentieth century. Violence is regarded as part of the process 
of or resulting from  the oppression of various groups such as 
Indians, labor, b lacks, and other d isadvantaged  segm ents of 
American society. Contributors to the second half of V io lence in 
A m e r ic a  include such prominent critics of Am erican society as 
Eldridge Cleaver and Tom Hayden.50 Editor Thomas Rose claims that 
"violence is integral and central to politics, society, and culture, 
especially in urban Am erica because people and institutions are 
committed to it as a  logical and useful style of life."51 In the 
introduction, Paul Jacobs blam es A m erican vio lence on the  
depoliticization of illegal acts to "ensure the use of m assive  
repression." This in turn leads to more use of illegal acts by the 
oppressed. From the perspective of 1969, Jacobs foresees "an ever- 
increasing order o f violence which ultim ately will end in civil 
w a rfa re .”52
The violence of the 1960's also provoked a conservative  
reaction from Richard Hofstadter and Michael W allace in A m e rica n  
Violence; A Documentary History (1970). Writing from a consensus 
perspective, H ofstadter agrees that Am erican history is full of 
violence but denies that it is specifically due to the oppression of 
the w eak by the strong. Hofstadter sees a cyclical pattern and the 
1960's is only the latest manifestation.53 This work is a collection
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of brief case histories of violence arranged under categories such as 
political, economic, racial, religious, and ethnic violence.
W . Eugene Hollon's Frontier Violence: Another Look (1974)
maintains that the frontier changed certain aspects of violence in 
American culture but that violence cannot be explained by the  
existence of the frontier. Hollon demonstrates that violence began  
in colonial times, long before the opening of the W estern frontier.54 
Prior to 1800 violence had been directed at the state, says Hollon. 
In the nineteenth century violence in Am erica becam e "more  
informal and more repressive, more racial, economic, and ethnic..."55 
Paradoxically, just as the revisionist historians w ere  
arguing for the abolition or serious modification of imprisonment, 
the Am erican public was once again em bracing prisons as the  
solution to social disorder. There was (and still is) strong public 
support for longer prison terms and mandatory sentencing laws. By 
the mid 1970's much of the American public was fed up with the 
social and political tumult of recent years. Public fears were also 
fed by a  rise in violent crime which led lawmakers to adopt a more 
punitive attitude toward offenders.
The  publication of The E ffe c tiv e n e s s  oi Correctional
Treatment. A Survey of Treatm ent Evaluation Studies by Robert 
M artinson, Douglas Lipton, and Judith W ilks in 1 97 5  hit the  
criminological community like a bombshell. In practical terms, this 
book w as the am m unition that proponents of retribution and  
incapacitation, or just deserts, needed. The authors surveyed  
several hundred research studies conducted between 1945 and 1967  
on the effectiveness of rehabilitative techniques and concluded that,
19
in effect, nothing works.56 State after state has imposed longer 
mandatory sentences since the late 1970's and the death sentence 
has been revived. Actually, the Martinson study is a rather 
am bivalent docum ent and the conclusion that nothing works is 
perhaps too sweeping.57 Imprisonment is more commonly employed 
than ever before in American history and the results have not solved 
the  problem of crim e. M eanw hile , historical interpretations of 
punishm ent have gone beyond th e  revisionist perspective  of 
Rothman, Lewis, et al.
Robert M. Mennel's Thorns and Thistles: Juvenile Delinquents in 
the  U n ite d  S ta te s  1 8 2 5 -1 9 4 0  (1973) is a critique of the  
institutionalization of youthful offenders. M ennel argues that, 
starting in the e ig hteenth  century, the concept of juven ile  
delinquency came to mean misbehavior committed by poor children 
rather than by children in general.58 The first institutions designed 
for juvenile offenders were houses of refuge in the 1820's. The  
reformers had two motives: protecting the middle and upper classes 
and intervening w here they  perceived fam ily discipline to be 
in a d eq u a te .59 Mennel traces the changing concepts behind juvenile 
delinquency and various solutions, including reform  schools, 
preventive agencies, and the juvenile court. The author's conclusion 
is sociological: "juvenile delinquency" is a  labeling process
revealing the change in American society from rural and family- 
oriented to differentiated, mass-organized, and urban.60
The introduction of special institutions for juvenile offenders 
in the nineteenth century w as an attempt by middle class reformers 
to improve the lot of such offenders and at the same time compel
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lower class children to conform to middle class standards of 
b e h a v io r .61 This is the thesis of Steven Schlossm an's anti- 
institutional work, Love and the American Delinquent: The Theory
and Practice of "Progressive" Juvenile Justice. 1 8 2 5 -1 9 2 0  (1977). 
The reformers were guided by benevolence and tried to reproduce 
family rather than prison life with the establishm ent of fam ily- 
styled institutions (cottages) and regimes that were based on love 
rather than the repression characteristic of adult institutions.62 In 
p ra c tic e , " lo ve” or a ffe c tio n a l d isc ip lin e  d id  not w ork. 
Overcrowding, poor living conditions, political corruption, brutal 
treatm ent, and frequent escapes caused institutions like the  
Wisconsin State Reform School to fail in their mission.63
Two European scholars, Michel Foucault (1977) and Michael 
Ignatieff (1 9 78 ), adopted a radical critique of punishm ent by 
applying post-structuralist analysis (studying a  society in terms of 
the concepts by which a society operates in relationship to the  
imposition of some form of social control by the state or elite). 
Foucault and Ignatieff took revisionism beyond Rothm an by 
asserting that institutions such as prisons w ere a  conscious  
attempt by the elite or the state to control the lower classes. The  
structure of the state in Europe (i.e., its monopoly of power at all 
levels of government) lent itself to the imposition of institutions • 
prisons, insane asylums, reform schools - and thus the creation of a  
system of control designed to keep the elite in power. A few  
American scholars of punishment adopted a similar perspective, for 
example, Thomas L. Dumm in Democracy and Punishm ent (1987). 
Foucault and Ignatieff took the historiography of crim e and
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punishment in the direction of post-structuralism in the late 1970's. 
This approach has provoked important debate but it cannot be 
described as dominant as far as American historians are concerned.
Foucault's Discipline a nd Punish:___The Birth of the Prison
(1977 ) argues that the object of punishment changed from the 
offender's body to his soul during the late eighteenth century.64 By 
concentrating on the soul rather than the body, the aim of 
punishment changed from vengeance and terror to the "control and 
transformation of behavior."65 Foucault argues that the new purpose 
of punishment was the creation of a "carceral" society more 
amenable to the requirements of a modern state. The precise method 
of punishment that would achieve this goal was the prison. Foucault 
asks, "Is it surprising that prisons resemble factories, schools, 
barracks, hospitals, which all resemble prisons?"66 By 1840 the 
process was complete. Prison discipline created a circuit linking 
the police to the prison to the delinquent. Prisons succeeded in 
creating  delinquents and recidivists, thus creating a whole social 
class amenable to the carceral methods of control.67
Ignatieff's A Just M easure of Pain:__ The Penitentiary in the
Industrial Revolutiion. 1 7 5 0 -1 8 5 0  (1978) argues that the elite 
members of British society redrew the outer limits of their power 
over the poor during the "making of industrial society" with the aid 
of the prison.68 The process started in the 1750's with the first of 
several British crime waves. Again, in the 1780's "as alarming as 
the condition of the prisons was the evidence that the crime wave 
did not seem to be responding to the usual dosages of terror."69 The 
answer was to build more prisons. Reformers applied Jeremy
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Bentham 's ’ inspection principle” to schools, asylum s, factories, 
w orkhouses, and  hosp ita ls .70 Like Foucault, Ignatieff sees an 
interrelationship between prisons, the needs of the state, and the 
labor market during the years 1820-42. The elite faced a dilemma: 
how to pursue a capita list transform ation of the social order 
w ithout destroying social s tab ility .71 The culmination of this
transformation was symbolized by the opening of Pentonville Prison 
in 1842. The modern prison system was now in place. Even though 
Ignatieff condemns the prison as a failure in ending crim e, it 
continues to the present to maintain a social order favorable to elite 
in te re s ts .72
In studies quite different from those of Foucault and Ignatieff, 
Douglas Greenberg's Crime and Law Enforcement in the Colony of 
New York. 1691-1776 (1976) and Donna Spindel's Crime and Society 
in North Carolina. 1663-1776 (1989) both analyze the connections 
between social forces and criminal behavior. Greenberg found the 
majority of offenders to be members of the dominant social group - 
white males of English descent: 90.1%  male and 73.4%  of English 
d e s c e n t .73 What is particularly interesting is the fact that 
different social groups exhibited different patterns of criminal 
behavior. The English and blacks were both frequently convicted of 
theft but blacks were convicted in disproportionately high 
n u m b e rs .74 Persons of Dutch descent were overrepresented in 
prosecutions for contempt of authority but underrepresented in 
prosecutions for other types of crime.75 Patterns of prosecution 
also differed between rural and urban areas. Greenberg's study 
reveals that prosecution patterns also changed over time. For
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example, the violent crime rate more than doubled between 1750 and 
1776 .76  Greenberg accounts for the changes by linking them to the 
"impact of enormous demographic and economic expansion” of New  
York in the eighteenth century.77
Donna Spindel's study of colonial North Carolina is somewhat 
different from Greenberg’s study of colonial New York. She is more 
concerned with the relationship between social class and crime 
rather than ethnic group and crime except in the case of black slaves 
for whom there existed a separate and harsher form of criminal 
justice. Spindel characterizes North Carolina as a colony of poor 
planters. A planter was a landowner, whether rich or poor. Thus, 
m ost convicted crim inals w ere p lan ters .78 Social class often 
determ ined the nature of crime committed. Spindel's analysis of 
North Carolina court records shows that most people prosecuted for 
theft and animal stealing were of a poor background. In contrast, 
most people prosecuted for assault, moral offenses, and contempt 
for authority w ere "men of means.”79 Slaves were associated most 
often with theft but when they were charged with murder, the 
victim was usually white.so Spindel posits the existence of a great 
number of competing Christian churches as a  cause of the high level 
of violence found in North Carolina. She maintains that there was no 
dominant church to ensure social unity.81 Slaves w ere punished 
m ore severely than w hite offenders.82 Spindel says that while 
punishment becam e more cruel for slaves, it became more lenient 
for whites.83 She concludes, "In an increasingly effective way, 
crim inal ju s tice  protected property ag a in s t th reats  from  the 
propertyless, secured women in their p lace, and ...ensured  the
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survival of slavery.”84 Unfortunately, in the words of one reviewer, 
Spindel's work must be used with "extreme caution” because of 
errors and ”wild" speculations.85
Several historians have linked the rise of police in nineteenth- 
century America to urbanization. Roger Lane sees a connection 
betw een the introduction of police in Boston in 1822 and the 
urbanization process in Policing the Citv; Boston 1822-1885 (1967). 
Part of the urbanization process included the need to control 
behavior such as public drunkenness, vagabondage, assault, and 
lew dness.86
O ther historians w ho see a direct connection betw een  
urbanization, crim e, and the introduction of police include David R. 
Johnson, Policing the Underworld: The Impact of Crime on the
Developm ent of the  American Police. 1 8 0 0 -1 8 8 7  (1979) and Allen
Steinberg, The Transformation of Criminal Justice:___ Philadelphia.
1 8 0 0 -1 8 8 0  (1989). Johnson says that criminal behavior influenced 
the development of the police in America. He says that professional 
theft, street crim e, gambling, and prostitution becam e increasingly 
troublesome in an urban society. Local government responded by 
creating police forces to deal with these problems from the 1830's  
o n .87 Allen Steinberg similarly demonstrates that the introduction 
of a  professional police force to Philadelphia was a  response to 
public disorders which in turn were a result of ethnic tensions and 
the presence of gangs.88
Lane further develops the connection between urbanization and 
crime in Roots of Violence in Black Philadelphia 1860-1900 (1986). 
Black crime rates escalated after the Civil W ar in contrast to white
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crime rates which declined. Lane proposes the thesis that because 
blacks were systematically denied the advantages enjoyed by 
whites, they developed a criminal subculture which became 
tra d itio n a l.89 Because blacks were excluded from economic, 
political, and educational opportunities enjoyed by whites, they 
continued to manifest "an essentially preindustrial state” of 
behavior.90 This sounds like a further elaboration of Lane's analysis 
of Massachusetts crime statistics.
In The Danoerous Class: Crime and Poverty in Columbus. Ohio. 
1 8 6 0 -1 8 8 5  (1975 ), Eric H. Monkkonen detects a more complex 
interrelationship between crime and urbanization than Ferdinand, 
Lane, and others have noted. For Monkkonen, urbanization is not by 
itself the cause of crime. Violent crime rates were actually higher 
outside the more densely population regions of Colum bus.91 In 
contrast to the generally decreasing post-Civil W ar crim e rates 
discussed by other historians, M onkkonen finds "considerable  
stability" to be the case for the state of Ohio during the years 1867- 
91.92
Three recent works dem onstrate that crime patterns were 
significantly different according to geographical region. In P riso n  
and Plantation: Crime. Justice, and Authority in Massachusetts and 
South C arolina. 1 7 6 7 - 1 8 7 8  (1 9 80 ), M ichael S. Hindus finds a 
significant difference in crime between North and South that can be 
explained in term s of economic, social, and cultural differences. 
W hile the pattern of crime in Massachusetts changed dramatically, 
that of South Carolina did not.93 The crime rate peaked in 
Massachusetts in the 1850's, wavered up and down, and then declined
26
in the late 1870's.94 Crime in Massachusetts consisted primarily of 
property offenses and a dwindling number of moral offenses. South 
Carolina, however, m anifested consistently high rates of violent 
c r im e .95 Hindus accounts for the different patterns by describing 
econom ic, social, and cultural factors.96 In Massachusetts, the 
pattern of property and moral crimes can be partly explained by the 
dislocations caused by urbanization and intiustrialization.97 Hindus 
maintains that a strong cult of honor existed in South Carolina  
which required a violent response to a perceived insult. The cult of 
honor plus an absence of a ’ predatory class of whites" helps account 
for the consistent pattern of vio lent crim e in South C arolina  
between 1767 and 1878.98
Edward L. Ayers confirms Hindus's findings that the South 
exhibits a  consistently higher level of violent crime than does the
North in Venoeance and Justice:___ Crime and Punishment in the
Nineteenth Century Am erican South (1984). Property crime in the 
South was mainly associated with the black population.99 Ayers 
detectS| a j dramatic rise in crime rates in the late 1850's.ioo Ayers 
associates the patterns of southern crime with economic changes. 
From the 1850's onward, the South's economy was tied to the 
national economy. This made it more vulnerable to the business 
cycle endured by the rest of the country.101 The freeing of the 
slaves significantly changed southern patterns of crime. By the 
1870's the most common form of crime had changed from white 
violence to black theft.102 Still, violent crime has continued to 
remain at rates consistently higher in the South than in the rest of 
the United States.103
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Lawrence M. Friedman and Robert V. Percival apply quantitative 
methods in The Roots of Justice; C rime and Punishment in Alameda 
Countv. C a lifo rn ia  1870-1910 (1981) to show that there was a 
decline in serious crime after the Civil W ar in California. Alameda  
County, California was a notoriously violent region in the 1850's, 
the beginning of a quarter-century during which Am erican and 
British rates of violent crime radically diverged according to Eric H. 
Monkkonen (to be discussed shortly). Friedman and Percival base 
their conclusion on arrest rates. They say that arrest rates for 
serious crimes such as murder, armed robbery, rape, and burglary 
manifest a long and deep decline.104 Friedman and Percival do not 
explain the reason for the decline in crime rates over the period 
1870-1910.105
The most recent scholarship on the history of crim e and 
punishment is still basically revisionist in that recent scholars still 
view institutional solutions as flawed. However, some new trends 
seem to be emerging. The post-structuralist approach of Foucault 
and Ignatieff has not found many adherents among historians of 
crime and punishment. John R. Sutton (1988) refutes Foucault's 
concept as inappropriate to America since the state here has never 
had the political and social power structure characteristic  of 
Europe.
In Stubborn C hildren: Controlling Delinquency in the United
States. 1 6 4 1 -1 9 8 1  (1988), Sutton characterizes the change in 
juvenile justice as a change from punitive justice to an "avowedly 
therapeutic” style of social control.106 Sutton takes his study of 
juvenile  justice beyond the post-structuralism  of Foucault and
28
Ignatieff in Stubborn C h ild re n . His thesis is that changes in the 
developm ent of a "rationalized system  of child control" are  
introduced when struggles take place over issues of governance and 
social order. In response, reform ers adapt previously existing  
institutions to the changing social environment.107 Social control 
was not the result of an attempt by the upper classes to impose 
control over the lower classes so much as a  result of social and 
political tensions that led reformers to try new ways of dealing  
with the crisis at hand (juvenile delinquency). The new ways were  
always created in the context of the old structure. Thus, Sutton 
sees the invention of the "stubborn child" by Puritan Massachusetts 
as a  distinct concept. In contrast to Wines, Lewis, and McKelvey, 
Sutton says that changes in juvenile  justice do not exhibit an 
e vo lu tio n ary  p a tte rn .108 Instead, change is due to recurrent 
struggles and conflicts. Sutton goes counter to the post­
structuralists by asserting that therapeutic justice is a  result of 
the "weakness and ambivalence" of the state in America. Unlike  
Europe, the United States lacked the institutional infrastructure to 
support a "carceral" system .109
Larry E. Sullivan too regards American penal history as one of 
failure in The Prison Reform Movement: Forlorn Hope (1990). Unlike 
Foucault, he does not recognize any relationship between social 
class and criminal behavior.110 Sullivan concentrates more on the 
idea of imprisonment than on imprisonment in practice. Sullivan 
adopts a much more conservative perspective than historians of 
recent decades. He blames the individual criminal more than the 
social environment endured by the lower classes for criminal
behavior. For Sullivan, criminals are morally responsible for their 
im prisonm ent.111
V iolence in Am erica (second edition, 1989), edited by Ted  
Robert Gurr, is a useful collection of studies on violent crime in the 
United S tates. This is a much more dispassionate work than  
Violence in America, edited by Thomas Rose. Gurr doesn't have the 
radical agenda Rose had in 1969. Gurr detects a  pattern of violence 
in both Europe and the United States that he describes as a long 
period of decline followed by a recent increase.112 Violent crime in 
Am erica rose and fell several different times between the 1840's  
and the present in a  pattern similar to that of Europe except at a 
rate five times higher than Europe.113 While rates of violent crime 
among white Americans have decreased slightly, those for blacks 
have greatly increased.114 Gurr says the reasons for this are the 
changing socioeconomic status of immigrants and blacks, war, and 
the stratification of American society along economic and ethnic  
l in e s .115
Eric H. Monkkonen also finds European and American rates of 
violent crime to be different in Violence in America. For Monkkonen, 
the "bloody divergence" began during the  period 1850-75.116 He 
compared the cities of New York, London, and Liverpool. Liverpool 
resembled New York with its large number of Irish immigrants and 
relatively high leval of violent crime.117 After the Civil W ar, the 
N ew  York hom icide rate declined but the hom icide rates for 
Liverpool and London declined far more.118 Monkkonen blames the  
difference on the presence of guns in Am erican society, mild 
punishments for violent crimes, and the fact that many homicides in
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A m erica w ere judged to be "reaso n ab le ."119 Consequently, 
Americans cam e to feel that punishment w as likely to be slight or 
nonexistent as long as homicide was kept within certain social 
bounds.120
Fem inist scholarship has influenced the recent interest in 
women and prisons. The first major American study on the subject 
was Their Sisters' Keepers: W om en's Prison Reform  in Am erica.
1 8 3 0 -1 9 3 0  (1981) by Estelle B. Freedm an. Nicole H. Rafter has 
expanded on the subject in Partial Justice: W om en. Prisons, and
Social C ontro l (1985, revised second edition 1990). Both of these 
historians see penal institutions as failed institutions and both see 
the criminal justice system as uniquely punitive to women and yet 
another example of fem ale oppression by American society.
In Their Sisters' K e e p e rs . Estelle B. Freedm an states that 
fem ale imprisonment "symbolizes as well the constraints placed on 
all wom en by authoritarian institutions."i2i By 1840 the number of 
women in prison began to alarm reform ers.122 Because they had 
been so few, women had been housed in prisons designed for men and 
then neglected. Female criminals were regarded as more depraved  
than male criminals because they fell so fa r short of the ideals of 
"purity” and "dom esticity."123 Starting with the Mount P leasant 
(Sing Sing) prison for women in 1839, separate institutions were  
constructed because reform ers believed that w om en needed a 
different sort of prison discipline than m en. However, Freedman  
sees a  basic contradiction of purpose in the reformers' efforts. 
"True wom anhood" ( i.e ., purity, subm issiveness, etc.) was not 
compatible with the new emphasis on self-sufficiency taught in the
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more progressive reform atories. 125 Meanwhile, "masculine" forms 
of prison discipline were resorted to as wom en's reform atories  
became overcrowded and filled with hardened felons rather than the  
more m alleable young and first offenders originally fo reseen .126  
Even while admitting that conditions are worse in m ale  prisons, 
Freedman complains that there are fewer vocational opportunities in 
fem a le  prisons. W om en in prison are  still sub ject to a  
"paternalistic" system that views women and youth as inherently 
dependent in contrast to males in prison who are afforded at least 
some measure of "adult" status.127
In P artia l J u s tic e . N icole H. Rafter argues th a t fem ale  
prisoners have received only partial justice because they have been  
subjected to more social control than men.127 Rafter sees prisons 
as a means of controlling gender, race, and social c lass.128 She  
berates David J. Rothman for neglecting to cover the experience of 
female convicts. Their experience was very different from the m ale  
experience, she argues: no solitary confinement, no rules of silence, 
and little hard labor.129 Rafter says that the women's reformatory 
movement was a Progressive campaign designed to increase middle 
class control over white working class women who challenged the  
standards of behavior of "true womanhood."i30
In her analysis of the women's reformatory m ovem ent o f 
1870-1900, Rafter makes a convincing case for the idea that women 
experienced g reater oppression than men. W om en w ere now  
imprisoned for petty offenses such as vagrancy, drunkenness, and  
sexual misbehavior that usually resulted in no more than a fine or 
short jail term for m ale offenders.131 Rafter sees the solution to
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'partial justice” in the parity movement which seeks to upgrade the 
resources ava ilab le  in p resen t-d ay  w om en's institutions via  
litigation. She concludes, "Prisons will not disappear; but if the 
goal of parity is achieved, gender will no longer justify subjecting 
women to more social control than m en.”i32
Probably the most helpful source in understanding crimes of a 
sexual nature is Intimate Matters: A History of Sexuality in A m e rica  
(1988) by John D'Emilio and Estelle B. Freedman. Most of this work 
is not concerned with crime but it provides useful insights into the 
reasons for the post-Civil W ar recriminalization of offenses such as 
adultery and sodomy, and the first-time criminalization of offenses 
such as enticing a fem ale into prostitution. Am erican sexual 
behavior changed during the nineteenth century in response to social 
and economic developments. The formerly indivisible link between  
sexuality and reproduction w as loosened thus leading to a greater 
role for love and intimacy. Middle class standards elevated the 
value  of purity and 'true  wom anhood." Consequently, sexual 
misbehavior by the lower classes, and especially by women, was 
regarded as a  threat to middle c lass norm s.133 D'Emilio and 
Freedm an also discuss the fear o f prostitution that gripped  
reformers in the late nineteenth and early twentieth century.
Mary O dem  has traced the connections between the legal 
system's focus on sexual misconduct of female juvenile delinquents 
and the growing conflict between w agge-earning daughters and  
parents (especially single mothers) in early twentieth-century Los 
A ngeles. Parents fe lt threatened by their daughters' growing
independence and the danger to family income and status posed by
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new work settings and leisure pursuits in which young women now 
partic ipated .134
Ruth Rosen's The Lost Sisterhood:___Prostitution in American.
1 9 0 0 -1 9 1 8  (1982) outlines the Progressive campaign to elim inate  
prostitution and provides a fascinating  description of how  
prostitution functioned in American society. Rosen also provides a 
number of case histories and demonstrates that most women who 
becam e prostitutes did so by choice. However, this was a choice 
dictated by the fact that there w ere few real economic alternatives 
available to lower class women. 135 New Hampshire laws of the late 
nineteenth and early twentieth century addressed growing fears of 
p ro s titu tio n .
Current historical scholarship of crime and punishment has 
been heavily  in fluenced by the  an ti-ins titu tiona l revis ion ist 
perspective and is generally critical of crim inal justice and the  
penal system. New directions are suggested by histories of criminal 
justice and women and youth. There have been some recent regional 
histories of crime and punishment in the United States: Michael
Hindus on M assachusetts and South C arolina (1 9 8 0 ), Eric H. 
Monkkonen on Columbus, Ohio (1975 ), Edward L. Ayers on the  
American South (1984), and Lawrence M. Friedman and Robert V. 
Percival on Alam eda County, California (1981).
A rise in violent crime and the social and political tumult of 
the 1960's  in America helped spur an interest in the history of 
crime. Historians began to m ake increasing use of previously- 
neglected sources such as court and prison records in an attempt to 
widen the focus of history to include the lower ranks of society.
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The developm ent of computer technology m ade such investigations 
possible on a truly broad scale. It was now possible to make large 
scale quantitative studies allowing them to be more precise about 
the incidence and nature of crime and the effect of punishment. 
Historians also began borrowing methods of analysis from sociology 
such as studying societies in terms of racial, ethnic, sexual, and 
economic groups and a greater reliance on quantification. Although 
our focus is on the nineteenth century, four studies of crime and 
punishment in the colonial era, by Erikson, Powers, Greenberg, and 
Spindel, provide a useful background for understanding later 
developm ents.
A far g rea te r num ber of scholars have w ritten about 
punishm ent than crim e. As m entioned earlie r, the earliest 
researchers w ere not so much historians as social reform ers, 
criminologists, and others active in the field of crim inal justice. 
Most scholars of the late nineteenth through mid twentieth century 
writing on the subject of punishm ent adopted an evolutionary  
perspective and came to more optimistic conclusions about prisons 
than have historians of the past 30 years. Som e of the Progressive 
historians expressed doubts about the success of American penal 
practices but they were less critical than the revisionists who 
emerged in the 1960's.
The historiography of crime and punishment which we have 
just discussed is also related to the more general historiography of 
law in America. Most of the recent historical writing on crime and  
punishment emphasizes sociological and quantitative methods. Most 
of the recent historical writing on the law  in A m erica uses
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traditional methodologies and focuses on major concepts such as the 
com m on law  versus  cod ifica tion , c ap ita l pun ishm ent, the  
introduction of the  insanity de fen se , and the influence of 
antifederalism on the development of the court system.
Lawrence M. Friedman provides a com prehensive national 
overview in A History of American Law (second edition, 1985). The 
focus of this m assive work is the whole country from the  
seventeenth century until the early tw entieth century plus an 
epilogue relating these developments to the present day. It is most 
useful for providing a broad context than for finding specific  
information on New Hampshire's legal system. The work is most 
useful in illuminating specific issues of the law: w hat is the
significance of the creation of a m ultilevel crim inal justice  
system? How does the imposition of the death penalty in New  
Hampshire relate to the death penalty elsewhere?
For Friedman, the history of American criminal law represents 
the growth of professionalism and the substitution of statute in 
place of the common law. These developments restricted the courts 
by preventing arbitrary decisions on what is and w hat is not a 
crim e. 136 Friedman ties in the growing concern with property and 
the resurgence of moral crime to the growing power of the American 
middle class which, he said, wanted to extend its moral standards 
over the  w hole society. 137 This phenom enon paralle ls  legal 
developments in nineteenth century New Ham pshire criminal law  
(see Chapter Two) and felony convictions (see Chapter Four).
A more compact work than Friedman's that covers much of the 
same ground is Popular Justice: A History of American C rim in a l
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Ju stice  (1980) by Sam uel W alker. W alker’s thesis is that criminal 
justice in America is a political entity that responds to changes in 
arising from social and political controversies.138 Although Walker 
covers everything from colonial times through the 1970's, the most 
useful section for this study is his analysis of nineteenth-century  
crim inal justice. Betw een 1815  and 1900 the crim inal justice  
system expanded greatly. During this era the police, prison, juvenile 
institutions, and com m unity-based correction programs all made 
their appearance. 139 W alker concludes, "The history of American 
criminal justice seems to suggest that what people wanted has not 
a lw ays  resu lted  in e ith er the fa ire s t or m ost e ffe c tive  
administration of justice ."140
There was a conflict between maintaining the old common law 
heritage and the new  im pulse for codification in the post-
Revolutionary era. Much of this is analyzed in the above sources and 
more recent articles in legal journals. Two helpful articles include 
"Crime, the Criminal Law, and Reform" by Kathryn Preyer in Law and 
History Review (1983) and John E. O'Connor’s "Legal Reform in the 
Early Republic" in Am erican J ournal of Leoal H istory (1 9 78 ).
W h e th e r or not one  ag rees  that cod ification  w as really
accomplished, criminal laws did change over tim e. Preyer and 
O'Connor analyze the process of change. Jean L. Bergel asserts that 
with the exception of Louisiana no state in Am erica has truly
codified its laws.141 Two other useful articles on this subject 
include Herbert Wechsler's "Revision and Codification of Penal Law 
in the United States" in Dalhousie Law Journal (1983) and Barry J. 
Stern's "Revising Vermont's Criminal Code" in V erm ont Law Review
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(1987). There was a conscious effort by legal reformers to change 
the law because many regarded the old criminal laws to be relics of 
barbarity associated with the British. Louis P. Masur says that the 
experience of the American Revolution created opposition to the 
death penalty for crimes other than murder in "The Revision of the 
Criminal Law in Post-Revolutionary America" in Crim inal Justice  
History (1987).
Masur connects the Revolutionary-era revulsion against the 
death penalty to the growing influence of middle-class values in 
Rites of Execution: Capital Punishment and the Transform ation of 
Am erican C ulture. 1776 -1865  (1989). Masur says that executions 
became a private rather than public ceremony because of American 
revulsion against British cruelty and because the rising middle class 
valued internal restraints and private punishments. The middle 
class was suspicious of public events and disgusted with senseless 
c ru e lty .  142 Masur traces the growing restrictions on public 
executions starting with the rewriting of criminal statutes in many 
states in the post-Revolutionary era. This was followed by the 
substitution of imprisonment for public corporal punishment and the 
increasing restriction of executions to the privacy of prison walls. 
Like Rothman, Masur says many of these changes were due to a 
middle and upper-class fear of social disorder. 143 By the 1820's, 
elite members of American society were no longer attending public 
executions.144
The antigallows movement of the early nineteenth century was 
largely successful in restricting capital punishment to a small group 
of crimes and to removing executions from public view. Ironically,
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members of the professional and commercial elite began attending 
executions held behind prison walls while the masses were excluded 
from attending. Thanks to the cheap newspapers made possible by 
new printing technologies, the public was able to read about 
executions performed in prisons. However, the old moral, didactic 
purpose of capital punishment was now subverted since the papers 
tended to focus on sensationalistic details of the executions.145
The preceding historiography provides a  useful background for 
an analysis of crime and punishment in New Hampshire for the period 
1 8 1 2 -1 9 1 4 . This was a significant period because the New
H am pshire  S ta te  Prison was estab lish ed  in 181 2 , thereby
inaugurating a new era in criminal justice in this state. The period 
is long enough to examine the rise, consolidation, and modification 
of the prison system in New Hampshire. This study ends in 1914 
because that year marks the culmination of Progressive era reform 
in New Hampshire. The prison of the 1890's was at least outwardly 
a  more oppressive place than that of the mid 1910's onward. Gone in 
1914 w ere the parti-colored prison uniform, lockstep march, and 
downcast gaze. Progressive measures were introduced during the 
final decade such as a grading system of privileges and recreational 
team  sports in 1914. Convict laborers w ere  finally raised from  
their de facto status as state slaves by provision of pay for their 
labor in 1913.
Very little has been written on the history of crime and
punishment in New Hampshire. Most of the literature consists of 
anecdotal, short pieces written by am ateur historians or
a n tiq u a ria n s .146 The single most useful work on the early state
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prison is Henry Robinson's Granite Monthly article of 1897.147 The 
author was the son of Nahum Robinson, warden of the state prison 
from 1894 through 1896, a circumstance which probably gave the 
younger Robinson special access to original sources. L .E . Richwagen 
wrote a  follow-up article on the prison nearly 30 years later which 
provides an interesting commentary on how prison life had changed  
in the intervening years.148 The prison is mentioned occasionally in 
more recent works but a comprehensive scholarly overview of the 
prison's history has never been published. Also lacking is such an 
overview of crime in nineteenth-century New Hampshire.
Probably the most helpful source on the origins of court 
structure and procedure in Elwin Page's Judicial Beginnings in New  
Ham pshire 1640-1700  (1959). Page, a New Hampshire native, made 
the law a lifelong career and he was an associate justice of the New  
Ham pshire Suprem e Court from 1934 through 1946.149 J u d ic ia l 
B eginnings is a very thorough overview of the early developm ent of 
the court system in New Hampshire. There is some overlap with
Powers's Crime and Punishment in Massachusetts 1620-1692:___A
D o c u m e n ta ry  H is to ry  since N ew  H am pshire  w as u n d er  
M assachusetts's political jurisdiction for several decades in the  
seventeenth century. However, Page provides a  much more complete 
picture of legal development than Powers. Judicial Beginnings is a 
densely-written but important source of information on the court 
structure of New Hampshire, which is essential for understanding  
the criminal justice system in that state between 1812 and 1914.
The purpose of this dissertation is to analyze the changing 
definitions of crime and punishment in N ew  Hampshire during a
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period of significant social and economic change. Research has 
focused on court and prison records to determine the types of crimes 
for which persons were convicted and to show relationships between 
changing patterns of convictions and social, econom ic, and 
demographic trends. Actual case histories derived from the primary 
sources and contemporary newspaper accounts will be used to 
provide more detailed examples.
The century between 1812 and 1914 was a time of major 
social and economic change in New Hampshire. The economic base 
changed from agricultural to predominantly industrial. Much of the 
native-born population moved away either to other states or from 
the country to the growing urban centers. Joining them in the 
industrial towns and cities was a steadily growing num ber of 
foreign immigrants. All of these changes contributed to the nature 
of crime. As will be seen, crime was not a  static phenomenon. 
Rates changed as dio types of crime.
Chapter One provides an overview of the major theories of 
criminology current in the eighteenth and nineteenth century. This 
provides a  context for understanding how lawm akers of that era 
understood crime and the role of punishment. Also in Chapter One 
we will provide a very brief history of penal measures employed in 
the United States from colonial times through the beginning of the 
twentieth century.
N ew  H am pshire crim inal law  underw ent a  fundam ental 
transformation from harsh Biblical prohibitions of the seventeenth  
century to an increasingly complex body of law that reflected a 
growing commercial and industrial society. The first major change
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occurred in the post-Revolutionary era  when a  number of capital 
crimes were dropped. Not only was imprisonment substituted for 
death or severe corporal punishment, but a  more liberal attitude 
toward crim es of m orality resulted in the decrim inalization or 
abolition of certain offenses. Throughout the nineteenth century, 
crim inal law becam e m ore com plex as defin itions of crim e  
categories and subcategories em erged. Property crim e was very 
important: new varieties were defined in response to the economic 
changes affecting the state. As will be seen, by far the most 
common type of conviction was for property crime. Som e moral 
offenses w ere recriminalized in the post-Civil W ar as a result of 
imposition of middle class standards on the law.
Chapter Two also illustrates the conflict between advocates  
of the old common law tradition and those who wanted to codify the 
law. New Hampshire's criminal statutes are a  classic exam ple of 
consolidation rather than true codification as described by Barry J. 
S te rn . 150 New statutes were added but the old ones were not 
always removed. Until 1842 the criminal statutes of New Hampshire 
w ere relatively  unstructured. The 1842 statutes in particular 
reflect the efforts of lawmakers to codify the law.
Chapter Three exam ines the law enforcement apparatus and 
court structure of New Hampshire during this period w ere based  
largely on English antecedents. Police were introduced in only a few  
urban centers and represent a new  professionalization of law  
enforcement. Also covered in Chapter Three is the role of jails and 
prisons before 1812. The establishment of the New Hampshire State  
Prison in 1812 is a demarcation point in the history of crime and
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punishment in that state.
Chapter Four dem onstrates the changing, com plex social 
context for crime. As the seacoast region changed from a  mainly 
agricultural to industrial economy, patterns of crime changed too. 
Property crime rates began to decrease after the Civil W ar while 
violent crime rates escalated between the 1840 's  and 1890's. 
Economic difficulties tied in to the national debate over dependency  
and forced labor and led to the passage of the Tramp Act in 1878 and 
the consequent conviction of many tram ps in the following  
decade. 151
The typical criminal in nineteenth-century N ew  Hampshire was 
a white native-born male around 26 years of age, convicted of 
larceny. This description hides the fact that just as the nature of 
crim e changed throughout this period so did the prototypical 
criminal. Chapter Five will use court records, prison registers, and 
published annual prison w arden's reports to investigate such 
variables as age, ethnicity, and occupational status to define the  
prison population. The results indicate that the prison population 
becam e more diverse. An increasing number of Canadians (French 
and British), Irish, Germans, and Italians began appearing as the 
nineteenth century went on. British immigrants became fewer. In 
contrast to many other states, black participation in serious crime 
was virtually nonexistent and no black in the sam ple was convicted 
of a violent crime. However, the black population of New Hampshire 
was minuscule in 1812 and grew proportionately and numerically 
even smaller over the next century. Women m ade up a tiny fraction 
of the prison population (2%). Women were also distinct in that the
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fem ale  inmates in the sample were three times as likely as male
inmates to have been convicted of a violent crime.
The New Hampshire State Prison between 1812 and 1914 was a 
classic exam ple of the contract labor system in operation. If 
anything defined the prison experience in New Hampshire, it was 
hard labor. Profits definitely took precedence over all e lse as the 
inm ates spent their time laboring for the state. The physician's 
annual report told of the horror of industrial accidents and harsh
working conditions endured by the inmates. The warden's report was
dom inated by a concern for demonstrating the profitability of the 
prison to the state legislature. Aside from unremitting, unpaid labor 
the prison experience was characterized by poor living conditions, 
sometimes brutal discipline, and truly poor health conditions.
The rehabilitative mission of the prison was carried on almost 
single-handedly by the prison chaplain. Gradually, provision was 
m ade for secular education, but it was not until the Progressive era 
that rehabilitative methods w ere tried in a truly systematic way.
Even though the punitive aspects of the prison experience  
outweighed the rehabilitative aspects, the New Ham pshire State  
Prison showed remarkably low rates of recidivism among the inmate 
population in Chapter Seven. This is essentially the reverse of the 
present-day American state prison population. However, the picture 
becom es clouded when considering the ambiguous definitions of 
recidivism. More than half of those sentenced to hard labor in the 
state prison left before the expiration of their term . The two most 
common methods of early release w ere 1) pardons (which were 
granted on a large scale precisely when sentences handed down by
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the courts becam e longer) and 2) parole (which was in theory 
directly tied to the prisoner's potential for rehabilitation). On the 
surface, the raw numbers say that the New Hampshire State Prison 
w as a success, but w hen in terp reted  m ore care fu lly  the  
rehabilitative mission of the prison between 1812 and 1914 w as of 
only dubious value.
The two most useful types of prim ary sources are court 
records and prison records. The court records used for this project 
include bills and indictments of the Rockingham County Superior and 
Supreme Courts for the period 1812-1914, located at the Division of 
Records-Management and Archives in Concord, New Hampshire, and 
those of the Strafford County Superior and Supreme Courts for the 
period 1 8 7 0 -1 9 1 4 , located at the Adm inistration and Justice  
Building in Dover, N. H. The court records supply basic information 
such as the date and circumstances of a crime. Characteristically, 
they provide an itemized list and valuation of property affected or 
an exact description of the wounds sustained in the case of a violent 
crim e .
Prison records consist of the manuscript "Prison Register 
1812-1883," "[N.H. State] Prison Records [1874-1915]," and "New  
Hampshire State Prison. Record of Gain and Loss in Population 
[1905-36]." These sources are located at the Division of Records- 
Managem ent and Archives in Concord, N .H . In a ledger-like form, 
these registers provide basic data such as age, birthplace, crime, 
and date of entry and exit from the state prison. Another very useful 
source is the published annual prison warden's report. In the early 
nineteenth century this w as little m ore than an accounting
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excercise. From the 1830's on the report becam e much more
narrative and grew to include sections by the prison physician and 
chaplain. Most of the information on health conditions and
rehabilitative measures is found in these reports.
Most of the sources discussed above lend themselves easily to 
quantitative analysis which was performed using the SPSS computer 
program . Data w ere gathered  for 820 cases originating in
Rockingham and Strafford County. This number represents 19.5%  of
a  total of 4154 cases listed in the prison and court records for the 
period 1812 -1914 .
A miscellany of other sources help to provide details on the 
quality of the prison experience during the nineteenth century. For 
example, the papers of Samuel Bell (a New Hampshire politician and 
governor), Rufus Dow (state prison warden from 1850 through 1853), 
and Charles Brewster (a New Hampshire newspaper proprietor and 
politician) all provide im portant details on prison life and the 
politics which often underlay prison m anagem ent. Much of the 
information supplied in these papers is available nowhere else. They 
provide an eyewitness perspective on the state prison in the  
antebellum period. These papers are located at the New Hampshire 
Historical Society in Concord.
Published memoirs by persons who spent time in the prison as 
employees or inmates are extremely valuable for both the wealth of 
detail and the perspectives taken. Two prison chaplains published 
books recounting their experiences: Eteazer Smith in N ine Years
Amono the Convicts:__ or Prison Reminiscences (Boston, 1856) and
Hosea Quinby, The Prison Chaplaincy a nd Its Experiences (Concord,
46
N .H ., 1 87 3 ). T h e  only published m em oir from the  inm ate's  
perspective is New-Hampshire State Prison Cruelty Exposed: or. The 
Sufferings of Joseph L. Shaw. In That Institution in 1837. while John 
M'Daniel W as W arden by Joseph L. Shaw (Exeter, N.H., 1839). As one 
can see from the title, this work was prompted by the gross  
mistreatment suffered by the author while in prison (see Chapter 
Seven for details).
The other primary sources consist of a  miscellany including 
such items as state prison papers located at the Divison of Records- 
Managem ent and Archives: everything from prison building plans to
inm ate w ork records to docum ents concerning the prison  
investigation of 1880 . N ew spapers on microfilm a t the S tate  
Library in Concord or in the original at the New Hampshire Historical 
Society in Concord are a .helpful source on the opening of the state 
prison in 1812 and for providing far more detail about crimes and 
their perpetrators than can  be found in the court bills and  
ind ictm ents.
The published statutes of New Hampshire chronicle changing 
definitions of crim e and new  forms of punishment from colonial 
times through the present. Additional details are found in the  
published session laws from the early nineteenth century onward. 
The published New Hampshire House of Representatives and Senate  
journals provide amplification of details on the changes described in 
the statutes and session laws. Often, the minutes of the New  
Ham pshire Legislature, chronicled in the journals of the late  
eighteenth century onward, provide the rationale behind legal 
reforms. These sources are  located at the departm ent of Special
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Collections at the University of New Hampshire Library in Durham  
and at the State Library in Concord.
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CHAPTER I
EARLY CRIMINOLOGICAL THEORIES AND THE RISE OF IMPRISONMENT IN
AMERICA
This ch ap ter will outline m ajor c rim ino log ical theories  
developed in the W estern world in the eighteenth and nineteenth  
century. It was an era in which significant changes took place in the 
adm in istration  of crim inal jus tice . The w hole  m eaning of 
punishm ent was transform ed in the decades  preceding the  
establishment of the New Hampshire State Prison in 1812, and the 
concept would change again during the Prison's first century of 
operation. A brief history of criminal justice in New Hampshire up 
to 1812 and the rise of prisons in the United States up to the early 
twentieth century will also help provide a context for the subject of 
this dissertation.
The hardy English pioneers who set foot in New Hampshire in 
1623 had a  supernatural conception of crime. Criminal behavior was  
defined according to English common law and the Old Testam ent. 
Crim e was sin inspired by Satan. 1 There was no elaborate theory 
informing the Puritan legislators who drew up the first criminal 
statutes of Massachusetts. Man was by nature sinful so the only way 
to solve the problem of crime was to enforce a  righteous way of life 
based upon the Ten Commandments. Transgressors (i.e ., criminals) 
would be punished severely. T h e  most serious crim es w ere
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punishable by death while the rest merited a variety of corporal 
measures, public humiliations, or fines. The purpose of punishment 
was to exact vengeance and to instill compliance with the law.2 
Repentance was also the desired end.3
The French historian Michel Foucault says that the purpose of 
savage public punishment in early modern Europe was to reestablish 
the power of the state over the people. Fearsom e corporal 
punishment was not unique to early New England. A spectacularly 
gruesome death would reveal the truth (i.e., that crime was wrong) 
and it would reveal the power of the state to the watching public.4 
Punishment was also a public "theatre of hell" designed to show the 
eternal punishments to be suffered by evildoers after death.5 Thus, 
punishm ent served as m oral instruction, retribution , and a 
demonstration of political power.
The Enlightenm ent world view was no longer informed by 
belief in the supernatural and an im m ediate personalistic deity. 
Instead, God was viewed in more abstract terms, leaving a  larger 
role for man to play. The supernatural and original sin concepts of 
crime were superseded by the classical school of criminology. This 
is evident in the drastic reduction of Biblical-based statutes and  
citations to God in the 1792 compilation of New Hampshire laws, the 
first since colonial times. The decisive moment cam e in 1764 when 
the Italian Cesare Beccaria published his Essav on C rim es and  
P u n ish m e n ts . Beccaria and his followers did not explain the cause  
of crime. Crime was simply defined as breaking the law. Instead, 
An Essav on Crimes a nd Punishments concentrated on establishing a  
rational and merciful system of punishment based on the theory of
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deterrence. Beccaria proposed the establishment of a scale of crime 
and punishments set in proportion so that the pain of punishment 
would always be greater than the gain from any criminal act.6 The 
role of punishment was to prevent a  repetition of the crime by the 
offender and to deter others from committing crim es.7 Beccaria  
considered man to be a  rational being who could choose between the 
alternatives of pain and pleasure. If punishment was always more 
painful than the pleasure of crime, a  rational being would choose not 
to commit crime. Beccaria believed that man was influenced by 
impressions on the senses.8 It was the certainty rather than the 
severity  of punishm ent that w as supposed most e ffective  in 
deterring  c rim e .9 Beccaria had no single preferred method of 
punishment. The importance of punishment was its deterrent power. 
If punishm ent could be made merciful, rational, consistent, and 
proportional to the crime, it would serve its purpose.
The Englishman Jeremy Bentham was to take the concept of 
proportionality to an extrem e with his "Table of the Springs of 
Action." Here he attempted to quantify all possible pleasures and 
pains and how they motivated human behavior.10 Bentham also made 
a very deta iled  plan for the punishm ent of crim inals in his 
"Panopticon", the ideal prison. At the sam e time that reformers 
w ere em bracing the principles of deterrence and rationality in 
criminal justice, attention was being directed at the use of prisons 
as a method of punishment. W e will return to Bentham in discussing 
the origins of the penitentiary.
The classical school of criminology founded by Beccaria and 
Bentham was very influential. The first American edition of A j l
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Essav on Crimes and Punishments appeared in 1778 .11 Western 
Europe and America seized upon the idea of the prison as the 
preferred form of punishment. Prison architecture assumed a new  
significance in the age of deterrence. Crim inal codes w ere  
rewritten in the late eighteenth and early nineteenth century. Even 
the New Ham pshire criminal statutes of 1792, 1797, and 1805  
exhibit a transformation from the demonological approach to crime 
and punishment to deterrence. In 1805 there were several town and 
county ja ils  and a wooden structure serving as a  prison in 
Portsmouth. With the establishment of the State Prison in 1812, 
N ew  Ham pshire began to experience the revolution in criminal 
justice sweeping the W estern world. The real explosion of prison 
building in the United States took place in the 1820's and 1 8 3 0 's .1 2  
New  Hampshire can be considered to be one of the pioneers of 
criminal justice in the United States.
The strength of classical criminology lay in its conception of 
deterrence. It was logical and relatively humane compared to what 
had come before it. Unfortunately, the causes of crim e were not 
really addressed. Pain and pleasure could explain human behavior 
only up to a  point Despite Bentham's systematic approach to this 
question, classical criminology could not answer why there was an 
apparent increase in violent crime and social disruption in the early 
nineteenth century, and so the positive school of crim inology  
succeeded that of the classical school. The positive theorists 
believed that a scientific approach was necessary to find out the 
cause of criminal behavior. Specifically, they began to consider 
what aspect of a person's biological or cultural environment was to
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blame for criminal behavior.13
European researchers led the way, gathering statistics on 
crime and criminals. Andre-Michel Guerry of France and Adolphe 
Q uetelet of Belgium began compiling extremely detailed statistical 
reports in the 1830's. Q uetelet's  Treatise on Man and the 
Developm ent of His Faculties appeared in 1842. The book is an 
exhaustive compilation of statistics on nearly all aspects of human 
physiognomy and behavior in Belgium, France, and Corsica for the 
period 1826-1830. Q uetelet discovered that the number of crimes 
committed every year remained nearly constant.14 The explanation 
for the yearly "budget” of crime lay in several quantifiable "causes.” 
Q uetele t found age to be the most "energetic cause" with the 
greatest number of convicted criminals being between the ages of 
25 and 30.15 Quetelet further developed the concept of the "average 
man." Quetelet sought an environmental solution to crime: the state 
should modify the life circumstances of the average man by prudent 
laws. With the expansion of civilization, the "limits within which 
the different elem ents relating to man oscillate" will be narrowed, 
thus reducing deviation, and, consequently, crime.16 Quetelet's real 
im portance lay in his a ttem pt scientifically  to exp la in  the  
phenomenon of crime and to quantify it, rather than in his proposed 
solution.
In England, Henry Mayhew conducted an enormous study on the 
lower classes of London. London's Underworld (Book Four of London 
Labour and the London Poor) was published in 1862. This work was 
less statistical than the works of Q uetelet and Guerry. Mayhew  
provided a fascinating human docum entary of lower c lass and
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criminal life in the great metropolis. He described the very many 
categories of prostitutes, thieves, and beggars as though he were  
investigating the natives of a foreign country. H e interviewed many 
of the unfortunate subjects to find out their techniques of survival. 
Ultim ately, M ayhew linked the social and crim inal problems of 
London to poverty. The environment was to blame. Mayhew had no 
solution to suggest except to sift through the appeals for aid made 
to the more fortunate by the unfortunate.17
Probably the most influential criminologist of the positivist 
school was the Italian, Cesare Lombroso. Lombroso began his career 
as a medical doctor with the Italian army in the late 1850's. He  
studied the physical differences among 3000  soldiers and noted that 
the worst-behaved men had tattoos. Later on Lombroso linked 
tattooing to crim inality .18 H e also investigated cretinism and  
pellagra in northern Italy and he gained experience in psychiatric 
treatment in the 1860's. In 1876 Lombroso published C rim inal M a n  
which explicitly linked criminal behavior to biological causes. For 
Lombroso crime had its origins in the material world. The classical 
crim inologists' idea that deviant behavior w as the product of 
rational decisions was replaced by biological and environm ental 
explanations of crime. Lombroso was also influenced by Quetelet's 
concept of using bodily measurements to define various types of 
human being such as the "average man." Criminals, too, were in 
theory m easurable. Lombroso believed it was possible to identify 
crim inals  or potentia l crim inals  by the ir physical fea tu res , 
especially the shape of the skull.19 Lombroso discerned four 
criminal types: a) the born criminal, b) the insane criminal, c) the
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criminal by passion, and d) the occasional or pseudo-crim inal.20 
For Lombroso, the born criminal was an "atavism": a throwback to
prim itive tim es. Physically, the atavism  m anifested  certain  
features including a small cranium, low forehead, heavy brows, and 
large ears. Later on, Lombroso linked epilepsy and "degeneration" to 
c r im in a lity .21
Thus, the idea of biological causes as the root of criminal 
behavior was born. Lombroso's ideas were eventually discredited  
but not before they received wide exposure in the nineteenth and  
early  twentieth century. Lombroso's theories w ere the basis for 
crim inologists who linked crim inal behavior to certain  ethnic  
g ro u p s .22 The next major contribution to positivist criminology
cam e from the Italian, Raffaele Garofalo. He defined the concept of 
"natural crime" as behavior that offends the basic sentiments of 
"pity” (repugnance to acts which result in physical pain) and  
"probity" (respect for what belongs to others).23 A criminal was one 
who had a lack or deficiency of these universal "altruistic" 
sentiments. The criminal was an inferior being, or an "anomaly." 
The anom aly could manifest the physical features described by 
Cesare Lombroso. However, for Garofalo physical appearance was 
not enough. Instead of the physical anomaly, Garofalo emphasized  
the moral anom aly. This unhappy being was the true criminal. 
G arofalo believed that the characteristics of the moral anom aly  
w ere produced by inheritance: "We find in this a  fact established by 
unimpeachable evidence."24
Garofalo cited the American Richard Dugdale's The Jukes. A 
Study in Crime. Pauperism. Disease and Heredity as proof that the
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moral anomaly was a product of poor heredity. The book, first 
published in 1877, investigated the connections between heredity 
and environm ent in the Jukes family of upper New York state. 
Dugdale compiled statistics on various supposed members of the 
family over the course of the eighteenth and nineteenth century up 
to 1870. His conclusion w as that "environment tends to produce 
habits which may become hereditary, especially so in pauperism and 
licentiousness, if it should be sufficiently constant to produce  
modification of cerebral tissue."25 For Dugdale, environment was 
"the ultim ate controlling factor." "The perm anence of ancestral 
types is only another demonstration of the developm ent of "typal" 
characteris tics ."26 Dugdale also noted the non-criminal members of 
the Jukes family to underscore the importance of the environment in 
forming the criminal personality .2 7
Another Italian criminologist, Enrico Ferri, contributed to the 
positivist debate  on b io logical, hered itary , and environm ental 
factors in crime. Ferri was a  student of Cesare Lombroso. To 
Lombroso's four classes of crim inal, Ferri added a fifth: the
habitual criminal (a  result of a poor social environm ent and "a 
w retched  organic  and psychic constitu tion").28 Ferri's main 
contention was that the environm ent played a strong role in
determining the incidence of crime. Ferri isolated three sets of
factors of crim inal causation: anthropological, physical or
"telluric", and social. Ferri considered the classical approach to 
criminology to be outmoded and wrong. He was particularly opposed
to imprisonment as a way of dealing with crime.29 Ferri became
known as the leader of the positivist school of criminology, starting
with the publication of his Criminal Sociology in 1884.30 For Ferri, 
the social environment gave form to crime, which itself was based 
in the biology of the criminal.3 1 Between heredity and the
environment, crime was a "fatal inevitability."32 The influence of 
Adolphe Quetelet is apparent in Ferri's "law of criminal saturation": 
"As a given volume of water at a definite temperature will dissolve 
a fixed quantity of chemical substance and not an atom more or less; 
so in a given social environment, with definite individual and 
physical conditions, a fixed number of delicts, no more and no less 
can be committed."33 Ferri considered the prevention of crime as 
the ultimate goal of punishment. Ideally, man's social environment 
could be changed. Ferri suggested a number of sweeping social 
changes such as removing the caste system inherent in religion, 
adding moral training to school education, and permitting divorce, to 
name a few.34 in the meantime, punishment should consist of the 
following: a) segregation of criminals for an indeterminate period
until they have been rehabilitated or have made reparations, b) 
reparations by criminals to victims, and c) the institutionalization 
of the criminally insane in asylums rather than prisons. Ferri 
opposed capital punishment. For the incorrigible "born criminal," 
only deportation to Italy's African colonies or hard labor in prison 
was possible.35
The ideas of the positive school of criminology were to expand 
greatly in the twentieth century. New and increasingly complex 
theories were propounded and the new discipline of psychiatry was 
applied  to crim inology. H ow ever, a d eta iled  discussion of 
tw entieth-century criminological theories is beyond the scope of
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this work.
Urbanization and the growing in terest in sociology also  
contributed to the debate on crime. One final theorist of the late 
nineteenth and early twentieth century m ust be mentioned, the 
French sociologist, Emile Durkheim. Durkheim thought that a  certain 
amount of crime was normal and even healthy for society. Crime 
contributed to innovation and social change.36 Obviously, crime 
beyond a certain level was unacceptable. Durkheim saw the origin of 
crime as lying in the very nature of human society.
Punishment, for Durkheim, varied according to the type of 
society. In The Division of Labor in Society. Durkheim distinguished 
two basic types of society. First, there w as the traditional sort of 
society based on "m echanical so lidarity .” H ere , the social 
organization is relatively homogeneous. Thus, antisocial behavior 
(crime) offends the strong, cohesive conscience of the people. The 
law in such societies is repressive. The function of punishment in 
such a society is to reinforce the collective conscience and preserve 
s o lid a r ity .37 Rehabilitation of the criminal is not the goal. Harsh 
punishments help to inform the populace whether certain forms of 
behavior are good or bad.38
According to Durkheim, as the division of labor in society 
grows and becomes more complex, society evolves into a  new type 
characterized by 'organic solidarity.” The law  is less repressive in 
such a complex, more urban society. Instead of preserving social 
solidarity, the law is concerned with restitution and reinstatement. 
The law now serves to conciliate private interests.39 Consequently, 
punishm ent is concerned with the offense committed against an
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individual rather than against society. Punishment becomes milder. 
Eventually, a new division of labor produces a new sort of society 
which results in a new code of behavior.40 Thus, crime not only is 
natural in society, it helps society's evolution. In primitive 
societies the punishment of crime serves to reinforce social 
solidarity while in more complex societies it serves to define 
acceptable behavior. At some point, definitions will change and an 
improved form of society will evolve.
T h ese  theorists represent influential ideas on crim e and 
punishm ent at the tim e. It is unlikely that New Ham pshire  
lawm akers actually consulted their writings, but it is likely that 
the ideas expressed by the classical and positivist criminologists 
had some influence on American developments in practice. As new 
theories of crime and punishment succeeded one another over time, 
the practice of punishment changed as well, as corporal punishment 
was replaced by imprisonment.
Thorsten Sellin identifies three major periods in the history of 
imprisonment. The first lasted up to the 1550's: prisons were
mostly dungeons or detention rooms used to hold prisoners awaiting 
trial or the imposition of their sentence. The period from the 1550's 
to 1790's was one of experimentation. Penal institutions w ere  tried 
out for certain types of offonder such as juveniles, vagabonds, or 
prostitutes. The third era began in the 1790's and continues to the 
present: imprisonment was adopted on a large scale and replaced
nearly all corporal or capital punishments.41
The first real ancestor of the modern prison was the London 
House of Correction, created out of the Bridewell Palace in 1555.42
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For the first time, certain categories of criminals and paupers were 
sentenced to a term of involuntary work and confinem ent in an 
institutional setting. In 1576 Parliament voted to establish a house 
of correction in every county in England. Meanwhile, the Dutch were 
implementing a similar concept in the city of Amsterdam.
The first Dutch houses of correction w ere the Rasphuis and 
Spinhuis established in 1596. The male inmates of the Rasphuis 
w ere employed in rasping brazilwood to produce dye material and 
the fem ale inm ates of the Spinhuis w ere engaged in spinning. 
Criminals, beggars, and idlers were sentenced to term s in these 
early penal institutions. The houses of correction which arose in 
England and Holland at this time were the first institutions to which 
persons were sent for punishment for a  definite length of time.43 
The sixteenth century thus witnessed the  establishm ent of 
confinement at labor as a principle. The next step was to establish 
the principle of isolation. S everal Italian reform ers of the  
seventeenth century founded correctional institutions for young 
boys. The reformers tried to apply features of monastic life to the 
regim e of the Casa Pia, established in 1650: isolation from the
world, silence, work, and prayer.44 Pope Clement XI sanctioned the 
establishm ent of the Ospizio di San Michele, another correctional 
institution for boys in 1704.
By the 1650's  the Raspuis of Am sterdam  w as reserved  
expressly for criminal inmates. It was most likely the first prison 
of this type in existence.45 No paupers, debtors, or persons awaiting 
trial were housed there anymore.
The principles of inmate classification and specialized prison
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architecture appeared in the eighteenth century. A correctional 
institution known as the Octogon was constructed in Ghent in the 
1770's. It was built to resemble a  fortress in an octagonal shape 
surrounding a central yard. It was divided into eight sections  
designed to house different categories of inmate. Each inmate was 
to have his own room in which he was to engage in useful labor.46
By the late eighteenth century the basic principles of the 
prison were in place: confinement at labor for a adefinite time,
categorization of criminals, and specialized architecture, still there 
was no prison system as such yet and most crimes were punished by 
corporal methods. At this time, for example, British prisons were 
still mostly holding bins for convicts who w ere  waiting to be 
transported. The only long-term inmates were debtors and those 
convicted of nonpayment of fees.47 The Rasphuis was an unusual 
prison for its time.
Construction of the new Newgate Prison in London in 1768  
signalled recognition of the connection between prison architecture  
and deterrence. John Bender observes, "Such buildings not only shut 
criminals in, they transfixed the citizen whom they stopped, gripped 
and frighteningly engaged almost as if he had become a crim inal” 
and, ”A physical idea of deterrence motivated the horrific facades  
that mark the early phase of reform, especially on the Continent.”48 
The remodeled Newgate facade featured fetters around the entrances 
as a  very obvious symbol of the loss of liberty faced by convicted 
c rim in a ls .49
At the same time that deterrence was becoming the motive for 
punishm ent, the idea of transform ing the crim inal's soul was
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starting to come under consideration. Clergymen were prominent in 
early efforts at prison reform. For example, in the 1780's a number 
of clergymen formed the membership of the Philadelphia Society for 
Alleviating the Miseries of Public Prisons. Such reformers believed  
that instruction in religious principles was a necessary foundation 
for re fo rm atio n .50 The beginnings of what becam e known as 
rehabilitation can be found in some of the measures introduced by 
reformers of the late eighteenth century. Essentially, the difference 
between the house of correction and the prison is that the former 
was designed to punish only, while the latter was designed in part to 
transform the inmate's soul into something better.51 The new role 
of prisons w as m ade exp lic it w ith the ir d es ig n a tio n  as  
"penitentiaries" with the establishment of the new penal institution 
at Auburn, New York in 1816 and the W estern and Eastern  
Penitentiaries in Pennsylvania in 1818 and 1821, respectively.52
The concept of transforming or reclaiming a  sinner's soul can 
be found in the Quaker influence on imprisonment in early America. 
During this era  when punishm ent changed from retribution to 
deterrence, the Q uakers w ere  concerned with the connection  
betw een punishm ent and m oral reform .53 Im prisonm ent w as  
considered by some Quakers to be a technique that would make the 
individual responsive to persuasion.
In fact, many of the American reformers who pressed for the 
establishm ent of prisons in the late eighteenth century were of 
Q uaker origin.53a Benjamin Rush of Philadelphia considered the 
purpose of imprisonment to be threefold: reformation, deterrence,
and the protection of society.54 He believed that the only way to
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control crime was by perfecting an institution w here religious and 
sc ien tific  re fo rm ative  practices could be instilled  into the  
individual. Such a place of "quiet contemplation and order" was the 
W alnut Street Jail established in Philadelphia in 1773.57 It became 
the Walnut Street Prison in 1790.
Reformation of the individual is a concept beyond that of 
deterrence. In a way, deterrence is reformation of one's character 
but it is reformation by fear. Like Beccaria, Rush was a product of 
the Enlightenm ent. The idea of deterrence was based on the 
proposition that man was a rational being who would chose pleasure 
over pain. The establishment of imprisonment as the dominant mode 
of punishment can be viewed as the combination of the principles of 
deterrence and reformation. Convicted criminals must be put into a 
situation in which they can be controlled and thus reformed, yet at 
the same time serve as a cautionary example to the general public.
Michel Foucault considers the establishment of prisons as part 
of the transformation of Europe into a carceral society. A carceral 
society was necessary, he says, because the emerging capitalist 
order required a working class which was accustomed to discipline. 
Punishment (deterrence) must have the most intense effect on those 
who have not yet committed a crime.56 Eventually, the populace 
would be deterred from those actions (crim e) that harmed the 
interests of the dominant groups in society. The disciplinary regime 
of prison life would be transmitted to the lower classes and this 
would help to insure a docile, orderly society.57
Thom as L. Dumm's analysis of prisons in American history 
comes from a Foucaultian perspective. In his discussion of Benjamin
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Rush, Dumm argues that the em ergence of the penitentiary was 
actually a device by which the young nation could learn republican 
values. "For Rush, the people of the United States needed to be made 
into what he called 'republican machines' who would recognize and 
respond to the correct cues provided them by their government."58
Im prisonm ent as it evolved in the final decades of the  
eighteenth century was something entirely d ifferent from other 
methods of punishment. By the time the New Hampshire laws were 
published in 1792, punishment was becoming a program for shaping 
the criminal's personality or soul according to a  definite plan.5 9 
Instead of suffering and penitence, personal transformation was now 
also demanded of the convicted criminal. The purpose of punishment 
was more complex. No longer would a  convicted felon be able to 
satisfy his debt to society by enduring corporal agony or paying a 
fine. Now he would have to change his personality, at least 
outwardly. The fear and discipline of the prison experience would 
supposedly deter him from further crime. He would also become an 
exam ple to others who might contem plate crim e. The precise 
m easurem ent of pain in proportion to pleasure would, in theory, 
ensure compliance.
The Philadelphia Society for Alleviating the Miseries of Public 
Prisons was derived from the earlier Philadelphia Society for 
Assisting Distressed Prisons, founded in 1776. Mem bers of the  
Society w ere probably influenced by the reform s of the 1779  
Penitentiary Act in England.60 The Society's activities included 
prison visits, donations of food and clothing, helping sm all-tim e  
debtors to get out of prison, and making prison life more bearable.61
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During the post-Revolutionary era , reform ers directed attention  
toward the treatment of criminals. Reformers identified reason and 
humanity as characteristics of the new nation. Consequently, state 
legislatures began to revise their criminal statutes to reflect a 
change from the old retributive punishments associated now with 
the British.62
Benjamin Rush was a member of the Society. Som e later 
historians have taken a more sinister view of Rush's influence. Paul 
Takagi links the activities of the Society to the creation of a 
coercive state apparatus designed to subordinate the lower classes 
to the "nascent capitalists" of Pennsylvania.63 As we have seen, 
Michel Foucault and others such as Michael Ignatieff reach a similar 
conclusion in regard to the rise of prisons in Europe.
Apparently, the Walnut Street Prison served as a model for the 
prisons constructed in the United States and in Europe around the 
turn of the century.64 For example, Newgate (New  York) built in 
1796, the Virginia Prison in 1800, Massachusetts in 1804, Vermont 
in 1808, and Maryland in 1811 all were built according to the Walnut 
Street plan: a large common lodging or night room, and large rooms 
for congregate labor.65 The first American prison solely devoted to 
crim inals w as not W alnut S treet but N ew gate, established in 
Greenwich Village, New York in 1796. It was constructed to house 
felons only, not the more common offenders such as petty criminals, 
vagabonds, or drunkards found in houses of correction or jails.66
Prison labor of the time was of a  manual, repetitive nature. 
For instance, convicts at the Charlestown, M assachusetts State  
Prison labored at shoemaking, weaving, nail-m aking, hammering
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stones, tailoring, and brushmaking.67 The purpose of prison labor at 
this stage was to promote reformation by inculcating the work ethic 
and to pay for the prisoners' own maintenance. Prison labor was  
also regarded as compensation to society for the sufferings wrought 
by the criminal.68 The role of prison labor would change over time. 
The potential for abuse existed early in the history of prisons. 
Martin B. Miller sees labor as the "motive power" of the nineteenth 
century prison. Thus, wardens w ere faced with the irrestible  
temptation to use labor as a means for generating revenue at the 
expense of the prisoners' health, w ell-being, and reform ation. 
Indeed, the profit-making use of convict labor became an accepted  
practice in many prisons.78
One of the major issues in early prison management was that 
of solitary confinem ent. Proponents of solitary confinem ent 
claim ed that it would force the convicted felon to contem plate his 
sins and thus start him on his way to reformation. A Bible was  
usually supplied to each cell. Solitary confinem ent would also  
iso la te  harmful offenders from each other and from society. 
Hum anitarians thought it was more merciful than the crowded  
squalor of English jails where vicious brutes were housed together 
with first-time offenders, paupers, women, children, and the insane. 
O pponents rightly considered solitary confinem ent to be cruel 
punishment: it could and often did lead to insanity, poor health, and 
even suicide.70 The principle of solitary confinement was put into 
practice early in the nineteenth century.
The most influential prison built during the Walnut Street era  
was established at Auburn, New York in 1816. A new wing of the
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prison was constructed in 1819 which contained cells intended for 
solitary confinem ent. The new  wing becam e the physical 
manifestation of what becam e known as the Auburn system.71 The 
foremost exponent of the Auburn system was the warden, Elam  
Lynds, who took office in 1821. He was a  harsh disciplinarian. The 
system  consisted of a  grading system  of convicts, solitary  
confinem ent at night, and silent communal work during the day. 
Three grades were established: a) hardened offenders to be kept in 
solitary confinement; b) less-hardened offenders who were kept in 
solitary confinem ent but given tasks to a lleviate their condition; 
and c) first-offenders or least-hardened offenders who worked 
together during the day in silence and w ere kept in solitary 
confinem ent at night.72 The theory behind this arrangem ent was 
that it was possible to maximize productivity during the day and 
prevent corruption, plotting, or escape at night. An additional 
benefit of solitary confinement was that it would supposedly force 
the prisoner to contemplate his faults and so begin the process of 
reformation. Silence and hard labor were the watchwords.73 Lynds 
enforced this regime with frequent and severe corporal punishment. 
The New York legislature had approved of flogging and the use of 
stocks and irons to maintain order at Newgate and Auburn.74
Another influential form of prison administration arose at this 
time in Pennsylvania. In 1818 the Pennsylvania legislature approved 
the establishm ent of the W estern P en iten tia r/ in Pittsburgh. In 
1821 plans were approved for the Eastern Penitentiary in Cherry Hill 
(Philadelphia). In both cases the construction was designed to 
ensure total separation of the inmates by day and by night. Instead
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of a cellblock in the center, the Pennsylvania system prison cells 
were designed to face the outside wall. Both the Auburn and 
Pennsylvania system s w ere  designed to keep prisoners from  
communicating with each other. Both systems kept prisoners 
separate at night. Both enforced a rule of silence. The main 
difference was that in the Pennsylvania system the prisoners were  
supposed to be separate 24 hours a day, while in the Auburn system 
prisoners were brought together (to work in silence) during the day. 
Also, in the Pennsylvania system grading or classification of 
prisoners would be unnecessary.75 A variation of the Pennsylvania 
system had already been tried out with solitary confinement at the 
Walnut Street Prison in the 1790's.76
It soon becam e evident that prolonged solitary confinem ent 
was a failure. Many of those who suffered this punishment went 
insane or committed suicide.77 Probably the worst case was the 
Maine State Prison established at Thomaston in 1823. It was built 
out of a former quarry and the cells were literally pits covered with 
iron gratings. Cells were dark and unheated. Prisoners were housed 
one to each cell and provided with nothing to do. The diet was bread 
and w ater.78 It is no wonder that disease, insanity, and suicide 
prevailed there.
There was a wave of prison construction in the United States 
during the 1820's and 1830's. By now, the Auburn and Pennsylvania 
systems were becoming well-known models. The negative results of 
solitary confinem ent w ere not yet well-known and overcrowding  
soon m ade true solitary confinement nearly impossible to maintain. 
Ultim ately, the Auburn system  prevailed. O ne m ajor prison
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constructed during this period was Sing Sing. Construction was  
started in 1825 by Elam Lynds, warden of the Auburn Prison. It took 
several years to build. Sing Sing was an enormous stone edifice 
designed to hold 800 convicts. A lready by 1830 it required  
enlargem ent.
Impetus for such an expansion in prison construction cam e  
from a new alarm over social disintegration. David J. Rothman 
maintains that the middle and upper class reformers of the time had 
motives based at least in part on social control. It was perceived 
that the stable American community of old was in danger of 
disappearing. For the first time, life in urban centers was seen to 
be dangerous and threatened by deviant groups such as criminals, the 
poor, immigrants, and others. The establishm ent of institutions 
served a dual purpose: to reform or cure the deviant and to maintain 
a stable social order in a time of upheaval.79 Impetus for prison 
construction also came from the w ave of reforming activity that 
swept over the United States during this time. One source was  
religious revival.80 This was an era when the energy released by 
re lig ious en th u s iasm  sought fu lfillm e n t in socia l re form . 
Missionary societies flourished and reformers sought to alleviate  
the ills of American society.
Early in the nineteenth century reformers divided over whether 
prison administration should be mild or severe. Louis Dwight of the  
Boston Prison Discipline Society publicized the need for new prisons 
and the reform of the old. He was an advocate of the Auburn system 
and he pressed for better conditions and the expansion of religious 
and educational instruction in prisons.8 1 Quakers such as Dwight
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believed that educational and religious instruction could actually  
reform a  convict's character.82 Some prison administrators, such as 
Elam Lynds, warden of Sing Sing, believed that harsh discipline was 
the most appropriate treatment for prisoners. Lynds believed that it 
was necessary to break convicts down and force them to submit to 
prison discipline.83 Reformation was de-em phasized by Lynds and 
others in favor of keeping inmates under control and at hard labor.
Reformers also publicized the plight of debtors in prison as 
prisons becam e identified as institutions for the reformation of the 
truly crim inal and not the incarceration of the im provident. 
Reformers dem onstrated not only the injustice of the punishment 
but also the g reater expense to society resulting from  the  
imprisonment of debtors. Beginning with New York in 1817, state 
legislatures gradually phased out imprisonment for debt.84
Reform ers continued to refine the definition of who w as a 
prison inmate: this was also the era when youthful offenders were  
first considered as a separate category. Reverend John Stanford of 
New York proposed the establishment of an institution to care  for 
destitute and delinquent youths in 1812. The real effort cam e in 
1817 with the founding of the New York Society for the Prevention 
of Pauperism. The first juvenile facility was the New York House of 
Refuge, established in 1825. Boston and Philadelphia followed New  
York's exam ple shortly thereafter. The philanthropists behind these 
reforms w ere concerned with the corrupting effects of locking up 
juvenile offenders with hardened adult criminals. They also were  
concerned with preventing a  social upheaval.85  Other states 
constructed houses of refuge and by 1850 delinquent youth were
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definitely considered to be a state responsibility.8 6
No provision was made for a separate institution for fem ale  
offenders until 1835. The first women's prison, the Mount Pleasant 
Fem ale Prison, was constructed in 1839 near Sing Sing in New York 
State. Before this time, female convicts had usually been housed in 
an annex to the prison holding the male convicts. According to 
Nicole H. Rafter, fem ale prisoners suffered from neglect and 
som etim es from sexual exploitation. Their situation would not 
noticeably improve until the creation of reform atory institutions 
after the Civil W ar.87
The construction of prisons continued throughout the land. The 
reform ers' ideals w ere largely unrealized thanks to political and 
economic factors. Most wardens had to devote their energies to 
developing profitable prison industries.88 Many prisoners ended up 
as slaves of contractors who were interested in profits rather than 
rehabilitation. This took different forms in the United States. In 
the South the convict lease system arose. The system was partly a 
way to earn revenue and it was partly an answer to the shortage of 
prisons in the South. It often resulted in convicts' being under the 
supervision of contractors who had absolutely no knowledge of or 
interest in rehabilitative techniques. O ftentim es convicts w ere  
taken outside of the premises of the prison and set to work under 
the supervision of brutal guards. Discipline may have been strict but 
it was not that of the prison proper. Politics also contributed to the 
failure of prison discipline. Prison administration could be used as 
a political reward. As different parties won political victories, the 
appoin tm ent of d iffe ren t w ardens resulted  in adm in is tra tive
instability. It becam e difficult to introduce consistent longterm  
measures of reform. Politics also m eant that the newly-appointed  
w arden was som etim es a person m ore concerned with self- 
aggrandizem ent than with reforming criminals. Consequently, the 
prisoners' welfare might be neglected while the new warden set 
about reaping the spoils of political victory.
Overcrowding w as a m ajor cause of the fa ilure of the  
American prison. Overcrowding subverted the Pennsylvania system  
of one person per cell and overcrowding ensured that prisons would 
indeed becom e schools of crime. Prisons becam e unwieldy and 
wardens responded by cracking down hard. The concern for order 
becam e paramount, a circumstance that weakened efforts aimed at 
reforming the prisoner's character.89 Many prisons ended up as mere 
custodial bins, with the inmates either overregimented or neglected.
In spite of the discouraging reality , efforts at reform  
continued. Concern over the welfare of juvenile offenders led to the 
creation of reform schools. New Ham pshire established its first 
reform school at Manchester in 1855 (it opened in 1858). Thanks to 
Dorothea Dix, the practice of housing the insane with criminals in 
jail or prison cam e to an end. A new institution, the insane asylum, 
was designed for this group of deviants. Just as criminals could in 
theory be rehabilitated, so too were the insane now viewed as sick 
persons who could be cured in their own specialized institution.90 
The New Hampshire Asylum for the Insane opened in 1842.
As early as 1790, the idea of commuting a  prisoner's sentence 
in exchange for good behavior was contemplated. In 1817 New York 
passed the first commutation law in the United States.91 Tennessee
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adopted the principle in the 1830's and by the 1850's commutation 
was commonplace.92 New Hampshire did not adopt commutation 
until after the Civil War.
In another development, attention was paid to the discharged 
prisoners' welfare for the first time. In 1845 the Boston Prisoner's 
Friend Association was started in order to supply financial and  
moral support for the newly-discharged prisoner.
Finally, presaging post-Civil W ar developm ents, reform ers  
began to organize for action on the state level. The first such 
example was the Massachusetts Board of State Charities, organized  
in 1856 and then reorganized in 1863.93 Prisons were a concern of 
this state board.
Even though the prison ideal was getting tarnished by the 
1850's, the hopes of the reformers were by no means dead. Reform  
activity slowed down as the sectional conflict grew to a  crisis and 
then to war in the 1860's. Partly as a result of the demobilization 
of the armed forces after the Civil W ar, the country experienced an 
increase in crime. The issue of crime and punishment began once 
more to receive public attention. Many of the old reformers w ere  
ready to contribute their energies to the cause again. There were  
also younger reformers ready to contribute now that the pressing 
issue of abolition was apparently settled. Already during the war, 
Enoch Wines had made an investigation into the state of the prisons 
of New York. Wines, Zebulon Brockway, and others led the way in the 
creation of state prison boards.
For the first tim e, prison m anagem ent becam e a  national 
concern with the convening of the National Prison Congress at
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Cincinnati in 1870. Representatives from 24 states, Canada, and 
Latin Am erica attended. The most effective organizations turned 
out to be those at the state level.94 In 1869 Pennsylvania, Illinois, 
and Rhode Island formed their own prison boards. The establishment 
of these prison boards had a practical effect. An em phasis on 
inmate rehabilitation was renewed, wardens began to have longer 
tenures, prison architecture was redesigned to fulfill the new goal 
of the prison as reformatory, prisoner education was expanded, 
com m utation was extended to 23 states by 1869 , and the  
professionalization of prison officials had begun in earnest.95
One of the new leaders was Zebulon Brockway of New York. He 
campaigned successfully for the new ideal of the reformatory. Once 
again , the em phasis was on the rehabilitation of the convicted  
prisoner. However, the new approach required some changes in the 
practice of prison administration. The reformatory idea required a 
more radical segregation of prisoner by type. Separate institutions 
w ere built for juveniles and women. Brockway persuaded the New  
York legislature to increase the length of the prison sentence to a 
minimum of th ree  y ea rs .96 The motive was not punitive but 
rehabilitative. Brockway wanted to ensure that he had enough time 
to reform a  prisoner's character.
In 1877 Zebulon Brockway took charge of the newly-built 
reform atory at E lm ira, N ew  York. Practices a t this institution 
included indeterminate-length sentences for all inmates and parole. 
M ore importantly, Brockway limited the inmate population to those 
he deemed most likely to benefit from reformatory techniques. Only 
m ale first-time offenders aged 16-30 w ere adm itted. They were
84
class ified  into three g rades, each with its p riv ileges and  
obligations. Looking to the life of the inmate beyond the prison, 
Brockway instituted vocational training and even co llege-level 
courses. By the 1890's Elmira was considered to be the model 
re fo rm a to ry .97 Reformers were now saying that ”a  prison without 
reform atory in fluence is but a nursery for c r im e ."98 The 
Massachusetts Reformatory Prison for Women opened at Framingham  
in 1877. It becam e a m odel for institutions holding fem ale
o ffen d e rs .99 Most of the changes described above occurred in the 
Northeast and Midwest.100
Meanwhile in the Northeast and Midwest more attention was 
now paid to the physical conditions of prison life since the number 
and size of prisons were on the increase. Improvements were made 
in sewage arrangem ents, the bathing of inmates, ventilation, and 
d ie ts . 101 Blake McKelvey describes the typical diet of the time as 
mush, milk, bread, potatoes, vegetables in season, pork, beef, apples, 
beans, and cheap coffee.102
As had happened before, much of the reforming activity was 
ham pered by economic considerations. Prisons w ere still being 
filled with a  flood of convicts. Naturally, this interfered with the 
segregation of convict by type as required in reformatories. The  
political spoils system still interfered with the stability if not the 
sincerity of prison administration. The convict lease system was 
still a  reality at the close of the nineteenth century. In the South a 
new variation of convict labor was developing, the prison plantation.
The daw n of the twentieth century saw  the w idespread  
implementation of parole and probation. Parole is the release of an
inm ate before serving the maxim um  length of the sentence. 
Probation is allowing the convict to go free but subject to court 
supervision and restrictions on his or her freedom  of action.103 
These practices were tied in with the application of indeterminate 
sentencing as an incentive to reform. Probation was not new in
1900. It had first been tried by John Augustus of Boston in the 
1840's . At that point, youthful first offenders of a promising 
character were entrusted to Augustus's care outside of prison walls. 
The ad van tag e  of this arrangem ent was tha t it would keep  
impressionable, reformable youths out of the corrupting atmosphere 
of prison. The youths would also have more of an incentive to 
reform in a more normal setting, the theorists thought. Also, 
probation would prevent overcrowding. There were som e later 
attem pts but it wasn't until the Progressive Era that probation 
becam e a popular measure. Probation was now extended to adult as 
well as youthful offenders. By 1910 every northern state except 
New Hampshire had adopted probation as part of the criminal code. 
Apparently, the reforming impetus which brought about a number of 
improvements a t the New Hampshire State Prison such as the 
abolition of the lockstep march and the provision for paid prison 
labor, did not envision probation. Perhaps parole, introduced in
1901, served to control overcrowding sufficiently to make probation 
unnecessary a t this point. New Ham pshire started employing  
probation for juveniles in 1907 but adults w ere not eligible until 
1 9 3 7 .1 0 4  The spirit of reform was generated anew  by the activity 
of the Progressive Era reformers. The concern over political, social, 
and economic problems also included an investigation of criminal
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ju s tic e .
Parole was a more recent developm ent than probation. It 
depended on the principle of the indeterm inate sentence. New  
Ham pshire started using the indeterm inate sentence in 1901. 
Ideally, an inmate would perceive the reward of early release as 
connected to good behavior. It was hoped that he would sincerely
reform in character. Practically speaking, parole seem s to have
been used more as a disciplinary measure. Good behavior was 
rewarded but who was to say if a convict were merely behaving well 
to get out of prison or if he were truly being rehabilitated?
The reform of criminal justice had two main goals: efficiency
and social justice. 105 They were not always compatible. Efficiency 
put an emphasis on controlling crime through new and improved 
methods. Supporters of social justice were more concerned with 
utiliz in g  reso u rces  to p reven t c rim e and to re h a b ilita te  
c r im in a ls .106 In either case, professionals took the lead in 
proposing reforms. The National Police Chiefs Union was founded in 
1893. Professional associations of this nature attem pted to be 
objective  and scientific  in their approach . At the  Eighth
International Prison Congress, held in Washington, D.C. in 1910, the 
Am erican delegation (unlike others) affirm ed a com m itm ent to
rehabilitation via individualized treatm ent of prisoners.
Starting in the 1890's, the leadership of the field of criminal 
justice passed from am ateur reformers and experienced prison 
personnel to academics and medical doctors.107 Such professionals 
required the increased application of statistics. These  new  
reformers seized upon ideas put forth by social scientists.108 In
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practice this m eant the diagnosis and classification of prisoners 
upon admittance. Psychologists and sociologists started appearing 
as part of prison administrations.
As the era of scientific penology took over from reformatory 
penology, the remnants of the Auburn system fell by the wayside.109 
For one thing, prisons were too crowded now to keep inmates 
separate at night. The rule of total silence was impossible to keep. 
Many prisons in the North and W est abolished the striped prisoner's 
uniform. The lockstep march and downcast eyes w ere no longer 
required in most prisons by the early twentieth century. Organized 
sports were introducted at the Elmira Reformatory in 1896 to instill 
self-control and team  spirit.. Within a few years, sports were a 
regular part of prison discipline.110
In 1913 the state of Wisconsin tried out a work release  
program. Actually, it was a modernized version of the practice of 
re le a s in g  q u a lif ie d  ju v e n ile  and fe m a le  o ffe n d e rs  from  
reformatories as apprentices. It was not until the late 1950's that 
w ork re le a s e  b ecam e  a p o p u la r a lte rn a tiv e  w ith  prison  
a d m in is t r a to r s .m  Rehabilitation was tried most audaciously by 
Thomas M. Osborne who became the warden of Sing Sing in 1914. 
Osborne created the Mutual W elfare League in which the inmates of 
Sing Sing w ere largely responsible for their own w elfare  by 
engaging in self-governance. Despite  som e early  successes, 
disciplinary problems ultimately arose and Osborne's dream  died. 
Nevertheless, his pioneering work resulted in the discovery of a  
prison inmate subculture which would become the object of study in 
future decades.112
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With the end of the First World W ar, a national spirit of 
reaction set in. Progressive reformers on all fronts were in retreat. 
The Red Scare of 1919, Prohibition, racial tensions, and the 
em ergence of gangsters contributed to a  hardening of public 
attitudes toward crime and punishment. Reform and rehabilitation 
were by no means dead but the emphasis was once again on harsh 
punishments. Proponents of crime control won out over those of 
social justice. Professionalism now m eant the creation of more 
efficient crime-fighting entities. Thanks to gangland activities and 
wide publicity given to crimes such as the Lindbergh kidnapping, the 
F.B.I. became a model for restructured police departments.113
Hard labor was still a part of prison discipline. Reformers
opposed the remnants of the contract labor system and succeeded
eventually in severing the connection between prison labor and
private profit. This was largely due to the unrest taking place in
organized labor. Both unions and management were concerned with
unfair competition resulting from the contract system.114 However,
the contract system was not yet really abolished in the South and
W est. John A. Conley describes the situation of the Oklahom a
Penitentiary in the 1920's as "a contractor's dream come true.”H 5
At Oklahom a the inmates were contracted to manufacture overalls,
shirts, and brooms. In the South chain gangs continued to labor on
prison farms or on county roads. Despite the lingering remnants of
the contract labor system and the miseries of the Southern chain
gang, idleness became a more typical feature of prison life. This
*
problem was greatly aggravated by the G reat Depression.116 The 
contract labor system was abolished by the Hawes-Cooper act of
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1929 which forbade all prisons to manufacture items for interstate 
sale after January 1, 1934.117
Rehabilitation made another resurgence in the two decades  
following World W ar II. Partly because of public alarm over juvenile 
crim e, criminologists focussed on social problems associated with 
life in the slums.118 Prisons were once again on the public agenda 
as a w ave of prison riots prompted investigation into the terrible 
conditions of life there.119 New institutions w ere constructed and 
new programs were introduced in the hope that convicted criminals 
could be rehabilitated. Individualized treatment was tried out again. 
The inmate subculture detected by Thomas M. Osborne in 1914 was 
analyzed in depth by postwar social scientists.
As the 1960's came to a close the pendulum swung once again 
in the direction of crime control and punishment. Social and 
political turmoil added to a rise in violent crim e led to public 
demands for a solution. Life within prison became more turbulent as 
an influx of black and Hispanic inmates led to racial tensions and 
v io len ce . P o litic ians stressed  a "get tough" policy and  
criminologists began to promote the concept of "just deserts."120 
Rehabilitation became unpopular with the public. It also became  
impractical as the prison population exploded and strained penal 
resources. The publication of Robert Martinson's The Effectiveness  
of Correctional T re a tm e n t in 1975 helped to discredit rehabilitation 
even more by concluding that nothing worked.
As of 1992, America's prisons and juvenile detention centers 
are overcrowded. Crime, especially violent crime associated with 
the drug trade, is perceived to be a serious national problem. In
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general, prisons are viewed with disappointment, yet the public 
demands lengthier sentences. The emphasis has shifted from the 
rehabilitation of offenders to retribution and deterrence. However, 
John J. Dilulio, Jr. sees an incipient revival of rehabilitation.121 
Life in prison is not much better than in the past. Some physical 
comforts and new technology have helped, although overcrowding has 
probably counteracted any benefits. According to Martin B. Miller, 
the "essence of the prison is unchanged."i22
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CHAPTER II
CRIME ACCORDING TO NEW HAMPSHIRE LAW, 1641-1914
The economic and social transformation of New Hampshire  
from a rural, agricultural society to one increasingly urban and 
industrial and the strong Protestant cultural tradition of the region, 
led to an increasingly com prehensive and complex definition of 
crime, according to the statutes analyzed in this chapter. In 1812  
legislators consciously set about defining felonies in an attempt to 
determ ine which offenses merited a term in the New Hampshire  
State Prison. The laws of 1812 onward were an official definition 
of what forms of behavior were considered to be most objectionable 
to this society. Property crime was defined more broadly, violent 
crime was defined more carefully than before, moral offenses were 
decrim inalized and then reinstated but with milder penalties than 
previously, and a number of new crimes w ere defined to fit the 
circumstances of an evolving society.
There w ere no published crim inal statutes to guide New  
Hampshirites in the earliest days of settlement. In the 1620's and 
1630's the pioneers struggled just to establish the four towns of 
Dover, Portsmouth, Exeter, and Hampton. However, the settlers had a 
long tradition of English common law on which to rely. Just a few  
years before, the jurist Sir Edward Coke had successfully defended  
the supremacy of the common law against the encroachments of King
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Jam es 1.1 The common law had its origins in the Middle Ages. The 
theory behind it was that the law as administered by the King's 
superior courts was common to the whole kingdom and took 
precedence over laws of local jurisdictions.2 Just as everyone else 
was subject to the common law, so too was the King. Coke's
struggle with James I was over this very issue. James believed in
the theory of the divine right of kings which led him to claim his 
authority from God. Coke proclaimed that even the King was subject 
to the common law.3 The common law was not an orderly set of 
statutes but rather "an obscure system ” according to Herbert 
W echsler.4
The first real form of government in New Hampshire beyond 
the town level was established on July 4 , 1639 when John 
W heelwright and 34 other settlers formed a "combination.”5 The 
settlers agreed to be ruled by three elders who were to be elected by 
a legislature composed of all freem en. The legislature was to
present laws to the elders for approval. The "combination” never
really had the chance to create a  criminal code or much else because 
the four towns of New Hampshire were incorporated into the colony 
of Massachusetts Bay. From 1641 until 1679 New Hampshire was 
controlled by Massachusetts and subject to its laws. These early 
laws will be examined briefly to see how this early N ew  England 
society understood crime and the role of punishment.
In 1641 and 1642 the General Court of Massachusetts adopted 
the "Body of Liberties" which was based on ancient English common 
law, the Magna Carta, and the Mosaic Laws of the Old Testament.6 
Further refinement came in 1648 with the publication of The Book of
101
the G en era l Laws and Libertvs concerning the Inhabitants of the 
M assach u setts  [sic]. The Book is a  curious document with its liberal 
enumeration of basic rights counteracted by the Jehovan wrath of 
Mosaic Law expressed in the criminal statutes.
The Puritan legislators compiled a list of 15 capital crimes 
based directly on the teachings of the Old Testament. Death was 
autom atically prescribed for idolatry, witchcraft, blasphem y, wilful 
murder or manslaughter, murder committed by a person 'suddenly in 
his anger, or cruelty of passion,” murder committed 'through guile, 
either by poysonings. or other devilish practice," bestiality, sodomy, 
adultery, sexual intercourse with "any Woman child under ten years 
old,” rape of "any maid, or woman that is lawfully married or 
contracted," rape of any female above age 10, manstealing, bearing 
false witness to deprive another of life, or treason or conspiracy 
against M assachusetts of any "Town or Towns, Fort or Forts 
th e re in ."7 For every capital crime except the last listed there are  
one or more citations to the Bible included in the statute. Ten other 
crim es also might merit the death penalty. They included the 
cursing or hitting of parents by sons, burglary, robbery, and the 
defiance by Jesuits of the Puritan religious establishment.8
The most common punishment inflicted for non-capital crimes 
was whipping. Other punishments for serious crime consisted of 
branding with a hot iron, cropping of ears, or, rarely, piercing the 
tongue. Less serious crimes brought fines or public humiliations. 
Apparently, the famed ducking stool of Puritan lore was hardly ever 
employed. Finally, an offender could be place "in durance vile” for a 
term in jail or prison.9
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The modern reader might find the above catalog of punishments 
harsh but they were actually less severe than those in force in 
Britain at the tim e.10 Further harsh penalties on the books does not 
necessarily m ean that there w ere many convictions for serious 
crimes. Douglas Hay describes eighteenth century British criminal 
law as based on terror. The terror was mitigated by the fact that in 
reality there were relatively few executions; many death sentences  
ended up being com m uted.11 Most convictions were probably for 
fairly petty crimes such as theft, drunkenness, fornication, lying, or 
nonblasphemous swearing.
Religious strife, Indian warfare, and conflict over land grants 
led to dissolution of the political union between New Hampshire and 
Massachusetts in 1679 when King Charles II declared New Hampshire 
to be a  royal province. In England as well as the colonies, political 
instability characterized  the period 1 67 9 -9 2 . Th ere  w as the  
province of New Hampshire (1679-86), the Dominion (1686-89 ), the 
second union with M assachusetts  (1 6 9 0 -9 2 ), and finally, the  
province of New Hampshire again from 1692 through 1775. W hat is 
important for our purposes is that the Provincial General Assembly 
met on March 16, 1679 and passed T h e  General Laws and Liberties 
of the Province of New Hampshire” in anticipation of King Charles's 
declaration later that year. This is the first appearance of statutes 
that applied strictly to N ew  H am pshire.12 Virtually the entire 
section on crime and punishment was taken from the Massachusetts 
laws just described. The "General Laws and Liberties” remained  
basically unchanged for the rest of the colonial period.13
It is worthwhile examining this document, as it had a  definite
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influence on the laws in effect in 1812 when the State Prison was 
constructed. In New Hampshire crime was defined much in the same 
way as had been done while the colony was under the jurisdiction of 
Massachusetts though some of the wording was changed and there 
w ere few er Biblical citations. Arson was added to the list of 
capital crimes. At the same time, the New Hampshire statutes were  
a shade more merciful than those of the Puritan founders. More 
provisions were made for criminals being *greevously punished" as 
an alternative to the "shall be" and "shall surely be put to death" of 
old.
New Hampshire law still depended upon original sin for an 
explanation of crim inal behavior: w itness the continuation of
idolatry, blasphem y, and witchcraft as capital crimes. Corporal 
punishment was still prescribed for nearly all offenses. Y et it 
would be unfair to describe the criminal justice system of colonial 
New Ham pshire as unduly oppressive. In 1927, Hobart Pillsbury, 
author of the first comprehensive history of the state authorized by 
the New Hampshire Legislature since Jeremy Belknap's work in the 
1790's, characterized the criminal law of the period 1679-1775  as 
one that was "conspicuously and com m endably free from those  
atrocious features which have cast the darkest shadows upon the 
civilization of that ag e .”i4  W hile stern, the criminal statutes of 
colonial New Ham pshire definitely sound more merciful than the  
brutal laws in effect in Europe. No one in New Hampshire was 
condemned to a stretch in the galleys as was frequently done in 
F r a n c e .  15 The number of capital offenses listed in the New  
Hampshire laws is relatively puny compared to the "Bloody Code"
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that went into effect in eighteenth-century Britain.16 The actual 
application of the law may well have been even milder than not. 
C erta in ly  the evidence for e ig h teen th -cen tury  M assachusetts  
indicates that very few  prosecutions for capital crim es actually  
resulted in convictions. In an investigation of 3000 prosecution 
records of the Massachusetts Superior Court for the period 1750-96, 
Linda Kealey found 93.8%  of the cases to enter the plea of not 
g u ilty .1 7
An examination of the New Hampshire Province Laws reveals a  
preoccupation with maintaining a Christian social order. Biblical 
prohibitions w ere em ployed liberally and there  w as a strong 
emphasis on moral behavior as well as some concern for property. 
One property crime, arson, was listed as a  capital offense.18 Linder 
the regular criminal offenses, property crim es included burglary, 
"ffellony" [larceny], the forgery of deeds, the burning and breaking 
down of fences, defacing landmarks, and setting forest fires.19 The 
criminal laws outlined here manifest the same concern for property 
and propriety discerned by Michael Hindus in his analysis of crime in 
Massachusetts for the period 1767-1878.20
Along with a  number of other states, New Hampshire set about 
rewriting its laws during the post-Revolutionary W ar period. Many 
American lawmakers felt that the old laws w ere a relic of colonial 
times and did not reflect American values. To many reformers, the 
common law tradition was odious both because it was British and 
because it could be used as an instrument of oppression.21 This 
attitude tied in with the traditional Puritan distrust of lawyers.22  
By the late  e ighteenth  century the  num ber of law yers had
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proliferated dramatically. More lawyers were needed because of the 
increasing complexity of American life, which in turn resulted from 
increased population and a dramatic growth in commerce.23 For 
reformers, codification of the law was a remedy. Codification 
would be one way to take away unwarranted power of lawyers and 
judges over the people.24 Legal reformers were also influenced by 
ideas and social criticism stemming from the Enlightenment in 
Europe.25
The most basic definition of codification is the reduction of 
the law to written form.26 The intention of codification is to make 
the law permanent, organized, and comprehensive.27 Legal scholars 
such as Jean L. Bergel would not consider the criminal code 
developed in post-Revolutionary New Hampshire to be a real code. 
Bergel characterizes most American legal codes as ’ mere 
c o m p ila tio n s .”28 A true code is distinguished by the following 
characteristics according to Bergel. It is ”a coherent body of new or 
renovated rules” within a whole aimed at "instituting or reviewing a  
legal order." A true code requires a restructuring of norms and it 
evolves as a society evolves. Principles of application are 
r e q u ir e d . 29 This is a contrast to the more typical American 
compilation of statutes where judicial interpretation plays a  much 
stronger role than principles of application.30 Finally, a real code is 
constructed so that each individual article derives its meaning only 
from its relationship to the other articles surrounding it which in 
turn derive their meaning only from their relationship to the whole 
legal system. A code is a unified whole, not a random collection of 
law s.31
106
Napoleon's "Code Civil* was the exam ple followed by most 
proponents of codification within the English-speaking world in the 
modern era.32 One of the most important proponents of codification 
w as the English philosopher Jeremy Bentham. Beginning with his 
Introduction to the Principles of Morals and Legislation (1789 ). 
Bentham spent several decades trying to reduce the law to a rational 
coherent code which could be universally applied. Like Cesare  
Beccaria before him, Bentham was disturbed by the cruelty and 
irrationality of the law in action. Bentham went so far as to design 
an extremely detailed scale he called the "Table of the Springs of 
Action" which reduced all human behavior to a response to the 
stimuli of pain or pleasure. Punishments could be calculated exactly 
to fit the crime and act as a  deterrent.33 In Bentham's view, man 
w as a  rational being and thus could be m ade to conform to 
ra tio n a lly -w ritten  laws.
Code law contrasted to the common law tradition found in New  
Hampshire and most of the English-speaking world. Common law 
consists of reported decisions that becom e part of the legal 
tradition. Judicial interpretation is of real importance. Common 
law is partly written statute and partly a m atter of interpretation. 
Lawyers and judges have recourse to past decision which they can 
use in fashioning their own interpretations.34 This is referred to 
as the "doctrine of precedent" or "stare decisis.” Lower courts are 
obliged to follow and apply decisions made by higher courts in all 
future cases. The highest court is thus bound by its own past 
decisions in similar cases.35
The law of common law countries exists in written form but
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this is not the same thing as codification. W hat pass for legal 
"codes" in countries that follow the English common law tradition 
are actually consolidations or restatements.36 Such an approach is 
typical of many states up to the present day, including New  
Ham pshire. Barry Stern concludes that this eclecticism usually 
results in duplication , an unorganized  structure, occasional 
irrational penalties , and m ajor a reas  of the  law  rem aining  
undefined.37
In the early nineteenth century, the ideas of Bentham , 
Napoleon, and Enlightenment scholars exercised a strong influence 
on American legal reformers. There was a growing belief that a  new  
nation ought to have a new legal sytem that went beyond the old 
oppressive laws of colonial Britain. Early in his career, John Adams 
described traditional English can and feudal laws as "the two 
greatest systems of tyranny." Adams claim ed that the rights of 
mankind derived from God ("the great Legislator of the universe") 
and that earthly "Rulers are  no more than attorneys, agents, and 
trustees for the people."38 As early as 1776, Thom as Jefferson  
began efforts to reform the laws of Virginia. Jefferson's document 
sought to match the punishment to the crime. In his view, capital 
punishm ent ought to be limited to the crim es of treason and  
m urder.39 Even though his reforms were not passed by the Virginia 
legislature, they did influence modifications to the criminal laws in 
1785 and 1796.40 According to Perry Miller, reformers such as 
Jefferson of Virginia or Jam es Wilson of Pennsylvania opposed the 
continuation of English common law in the new nation. In their eyes, 
the old law was confusing and irrational, and required rewriting for
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a new era.41
Another early effort at legal reform took place in New Jersey 
when the New Jersey legislature authorized G overnor W illiam  
Paterson to compile the existing statutes for the purpose of weeding 
out the most objectionable old English laws.42 Paterson began a  
thorough revision of the criminal law in 1793. Like Jefferson, he 
regarded capital punishment as a brutal relic and thought it should 
be abolished for all crimes except murder and treason.43
Bergel concludes that Louisiana was the only state with a real 
code in nineteenth century Am erica but there w ere significant 
efforts to codify the law in other parts of the country. One of the 
earliest American proponents of codification was William Sampson, 
an Irish immigrant lawyer who publicly ridiculed the unintelligible 
legal jargon of both Great Britain and the United States. His main 
contention was that an unintelligible legal system  was full of 
ambiguities which could be exploited by the ruling classes (via using 
hireling lawyers and judges) to keep them selves in power.4 4 
Sampson promoted the idea of applying the Napoleonic Code of 1804  
to all of the United States. This proved to be impossible due to the 
varying characteris tics  of the s ta te  leg is la tu res .45 Political 
interests also interfered. The issue of codification was taken up by 
the Story Com m ission of M assachusetts  in 1837 . Although  
codification failed, the commission's efforts inspired other states  
to attempt codifying their laws.4 6
David D. Field of New York is considered to be the main codifier 
of American laws.47 in 1839 he began agitating for the codification 
of New York's laws. He proposed a code of penal law in 1865 which
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was finally passed in 1882. Field's attempts at codifying other 
areas of the law often met with success and proved to be models 
used by legislators in other states. In fact, Field together with 
other reformers created the Draft Outline of an International C o d e  in 
1872 .48
The first compilation of state laws in New Ham pshire was  
published in 1792. "An Act for the Punishment of Certain Crimes” is 
alm ost identical to the criminal statutes of 1679. Common law  
definitions of crime rem ained unchanged. Som e moderation is 
evident in the reduction of capital crim es from fifteen to eight. 
Death by hanging was the automatic punishment for treason, murder, 
rape, sodomy, burglary, arson, robbery, or forgery of public (State) 
s e c u ritie s .49 The degree of these crimes was not treated but it is 
noteworthy that lengthy imprisonment is listed as an alternative  
punishment, thus taking some of the severity out of these harsh 
capital laws. In the neighboring state of Verm ont, lawm akers  
believed that corporal punishment was unsuitable for advanced  
societies and that imprisonment a t hard labor was the civilized  
a lte r n a t iv e .50 New  Ham pshire laws followed suit, prescribing  
imprisonment instead of death for those found guilty of "misprision 
of treason" (i.e., having knowledge of treason or intended treason and 
not turning the traitor in).5i Also, the death penalty was no longer 
autom atic for manslaughter. Now the State had the option of 
imprisoning the offender for up to 12 months, inflicting humiliation 
by setting him or her on the gallows "for the space of one hour with 
a  rope about his neck, and one end thereof shall be cast over the 
gallows"; being bound to good behavior for up to three years, or fined
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up to L300.52 For assault to commit murder, rape, sodomy, or 
robbery, the penalty was a fine of up to L300, up to two years in 
prison, or to receive up to 100 'stripes” of the whip.53 Several 
other crim es had punishm ents involving fines, im prisonm ent, 
humiliation, or whipping.
New Ham pshire law m akers, concerned with m aintaining a 
stable social order, also passed ”An Act for the Punishm ent of 
Certain Crim es Not C ap ita l” in February 1791. These crimes  
included drunkenness, publishing a lie or libel, theft, receiving  
stolen goods, perjury, fornication, assault, m aim ing, obstructing 
state  officers in their duties, riot or unlawful assem bly, or 
blasphem y. Fines, im prisonm ent, or whipping w ere the usual 
p u n i s h m e n t s . 54 Finally, separate acts w ere passed for the 
punishment of "lewdness, adultery, and polygamy,” "profane cursing 
and Swearing,” and trespassing.
The Puritan influence of Massachusetts was by no means dead 
but several significant changes were apparent in the laws of 1791- 
92. First, there were no references to the Bible in the law with the 
exception of blasphem y. The basic catalog of offenses was  
unchanged but a  significant number had been demoted to serious 
rather than capital crimes. The emphasis was still on property and 
propriety but crimes of violence were taken seriously too. A new  
category of crime was the concealment of the death of a bastard 
child no matter what the circumstances of death. The mother of 
such a child could be sentenced to an hour on the gallows, up to two 
years in prison, or to a  fine of up to L300.55 This provision reflects 
a concept of crime as originating in sin. However, punishment had
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become both slightly milder and different in method while the 
number of capital crimes was reduced. Some crimes such as 
witchcraft or sons' cursing of their parents were no longer listed 
and others, such as blasphemy, had been taken out of the capital 
category.
New Hampshire law also featured fewer corporal punishments. 
There were no more references to branding with a hot iron or the 
cropping of ears. There w ere few er public humiliations. For 
example, the penalty for adultery no longer involved the wearing of 
the cloth capital letters "AD" on one's clothing.56 Generally, the 
number of strokes or "stripes" in whipping had been reduced. The 
number of offenses punishable by fine had increased substantially 
and the amount of the fines had also increased. Frequent provisions 
for imprisonment showed the new direction of punishment. It is 
interesting to note that not all legal reforms in considered in 
America during this era were so enlightened.57
Criminal law reveals that morality remained a serious concern 
for New Hampshirites in 1792. The law was now more detailed in 
its definition of the crime of adultery with a  separate act titled "An 
Act for the punishment of lewdness, adultery and polygamy." Those 
convicted of such misbehavior could still be publicly whipped (up to 
39 stripes). They could also now be fined or imprisoned.58 Morality 
was further defined in "An Act to Prevent Incestuous Marriages and 
to Regulate Divorces." Fourteen categories of prohibited marriage 
partners such as siblings or a  person's siblings' offspring w ere  
systematically listed in one column each for men and for women. 
Penalties were serious. An offender could be "set on the gallows one
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hour with a  rope about his or her neck and the other end thereof cast 
over the gallows," or fined up to L100, or imprisoned up to one year 
and bound to good behavior up to five years.59 As of 1792, there was 
no state prison in New Hampshire so these statutes were enforced 
by local courts. Imprisonment at this stage meant confinement to 
the local or county jail.
The New Hampshire state laws were republished in 1797 with 
only a few changes. A concern for property was stronger than ever. 
The preamble to the new act on horse and livestock thieves noted 
"larcenies a re  frequent, and the guilty  escap e  w ith little  
punishment, without making recompence; not withstanding the laws 
now in force." The new law now provided for physically marking 
persons convicted of stealing horses, mules, cattle, or sheep. "Every 
such person shall be marked with, a  line of India-ink well and deeply 
inserted, above the eyebrows, from the hair of the temples on the 
one side, to the hair of the temples on the other side of the forehead, 
and by a line in the same manner inserted from the centre of the line 
aforesaid to the end of the nose, on the most prominent part thereof; 
on the first conviction, and for stealing any other personal property, 
shall be marked in like manner on the second conviction and every 
such person shall remain in custody not exceeding thirty days, till 
the said marks are well and effectually fixed, and shall be liable to 
be marked again, in case by any means he shall rub out or efface the 
s a m e ."60 The marking was inflicted on top of any other punishment 
suffered by the convicted thief. This sounds like only a  slightly 
more merciful punishment than branding with a  hot iron. The  
intention w as still the same: to hum iliate and identify the
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transgressor and make his shame unavoidably and forever public. 
The law remained in effect until 1829.61 A republication in 1805  
added little to these changes.
The first truly new criminal statutes that appeared in the era  
w ere those published in 1815. The statutes of 1805 w ere still in 
effect when the state prison was constructed in 1812. More  
criminal statutes were passed (and older ones reaffirmed) in 1812  
just before the prison w ent into operation. An analysis of the
statutes of 1815 and those following up to 1914 should show
changes and continuities in the definition of serious crim e during 
the age of imprisonment. Such an analysis can also help us 
understand societal attitudes about crime and punishment and the  
meaning of legal changes such as codification.
The establishment of the State Prison did indeed herald a new 
approach to crime and punishment in New Hampshire. The June 1812 
session of the New Hampshire Senate opened with a letter addressed 
to Governor William Plumer from a  committee of three senators: 
Daniel Webster, Jeremiah Mason, and John Goddard. The committee 
presented Governor Plumer with two bills for his consideration: a
revision of the criminal code and regulations for governing the  
unfinished State Prison.62
The letter is of interest due to the later prominence of the 
authors but also since it reflected the political culture and social
and political alliances within the state. Daniel W ebster had known
Jeremiah Mason as a  fellow lawyer in Portsmouth for several years 
when they had a friendly professional rivalry. Both men were strong 
Federalists in 1812 and opposed American entry into the war with
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G reat Britain. W ebster eventually supported the war.63 William  
Plumer, on the other hand, started out as a Federalist but during his 
years as a  United States Senator (1802-07) he became a  friend of 
Thomas Jefferson and repudiated his old convictions. The campaign 
for the governorship of New Ham pshire in 1812 was bitter and 
Plumer was out of office by 1813. He was reelected governor during 
the years 1816-19.65
The senators' motives were, in part, merciful perhaps in an 
attem pt to demonstrate that, New Hampshire, like Vermont, was a 
modern, civilized state:
"It has been the object of the committee to render the criminal 
code as mild as the safety of the public and individuals would 
permit, there are seven crimes, the punishment of which by the 
present laws of the State, is death. Although this list of capital 
offences is small, in comparison with the codes of most other 
countries, the com m ittee.it will be perceived, have thought it 
would not endanger the well-being of society, to reduce the 
number to three. Treason, Murder and Rape are the only crimes 
which w ill be capita l, if the Legislature should deem  it 
expedient to pass the accompanying bills into laws of the 
S tate . ”6 5
There was, in addition, an increased concern with property 
crimes although here too the senators were anxious to call attention 
to what they regarded as New Hampshire's uniquely lenient approach.
"Forgery, and thecounterfeiting of coins and bank bills, perjury 
and subornation of perjury, and the different species of larceny, 
are the offences which seem to call most loudly for further 
Legislative provisions. The penalties contem plated to be 
enacted for those offences by the enclosed bills, although  
considerably exceeding the provisions of existing laws, are yet 
far below the degree of severity with which neighboring States
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have thought it necessary to punish the like offences."66
Meanwhile the New Hampshire House of Representatives was 
stirring itself to action on the same proposed criminal code, passing 
it on June 19, 1812.67 Isaac W . Hill, publisher of T h e  N ew - 
H am pshire  Patrio t ran advertisements for his own publication of 
"this pamphlet [which] contains the new Criminal Law, which ought 
to be in the hands of every civil officer.” A copy cost 37  1/2  
c e n ts .68 Hill started out as a  printer and publisher of T h e  N e w -  
H a m p s h ire  P a tr io t in 1809. He is described as a "stalwart 
Jeffersonian” and unlike W ebster and Mason, he strongly supported 
America's entry into the W ar of 1812 from the start. He vigorously 
denounced the Federalists  through his new spaper ed itoria ls . 
Eventually, he became a state senator in the 1820's and was elected  
to the United States Senate in 1830. Hill was a  strong supporter of 
Andrew Jackson and became Governor of New Hampshire in 1836.69 
The new criminal code was passed but the laws of 1791-92  
were not repealed. In other words, the new act was added to the old, 
the customary outcome despite enthusiasm for codification.70 The 
New Hampshire criminal ”code” of 1815 fits the common law model 
described by Bergel, Stern, and other scholars. Thus, the compiled 
statutes of 1815 provided for eight (not seven) capital crimes. For 
six capital crimes, rape, sodomy, burglary, arson, robbery, and the 
forgery of public securities, the convicted offender could suffer 
death by hanging or he could be sent to prison.71 Death was the only 
option for treason and wilful murder.72 There is a cross-reference  
next to each of the six offenses referring to the appropriate section
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of the act of June 19, 1812.
W hat exactly were the alternatives to death? For arson, rape, 
burglary, and robbery the punishment was solitary confinement up to 
six months and hard labor in prison for life. For sodomy it was up to 
six months of solitary confinment and hard labor in prison for one to 
ten years. For forgery of state securities and other legal documents 
the alternative to death was solitary confinement up to six months 
and hard labor in prison for five to twenty years.73 The law of the 
land was indeed more merciful but it was hardly rendered as mild as
the S enate  com m ittee seem ed to imply in their letter to the
governor. Of course, the actual punishment of convicted offenders 
may well have been milder than the stated penalties would suggest. 
This point will be examined in detail in Chapter Seven. As of 1815, 
the two most serious crimes w ere murder and treason. The six 
remaining capital crimes reveal a  concern for both persons and 
property.
Im prisonm ent for property crim es had been listed in the
statutes since the 1790's. Now that there actually was a  state 
prison, the terms of imprisonment were changed. Unlike previous 
provisions for prison sentences, the statutes now included the 
words "solitary imprisonment" in certain cases and "hard labour” in 
all cases. Prison sentences were made longer too. For example, 
someone convicted of theft in 1805 could be fined or whipped. Ten 
years later the term "theft" had been replaced by "larceny" which in 
turn was subdivided by type. All forms of larceny in 1815 were  
punishable by term s of from one to five or more years of
■confinement to hard labour."74
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The new criminal law was very specific as to which thieves 
should go to prison. Those persons convicted of stealing "any money, 
goods or chattels” worth $20 or more would be punished by a  term of 
hard labor at the State Prison for between one and three years. For a 
theft worth less than $20 'such person shall be deemed and taken to 
be guilty of larceny, and shall be punished by imprisonment in the 
common gaol not exceeding one year nor less than three months and 
by fine not exceeding fifty dollars." The offender would also be 
sentenced to pay treble the value of the property stolen plus the 
costs of prosecution.75 W hile it would appear from the statutes 
that $20  was the dividing point between felony and petty theft, my 
research reveals that a fair number of the cases sampled for this 
dissertation w ere sentenced to a term at the prison for larcenies  
involving sums under $20. The crucial distinction probably lay in the 
circumstance of the larceny. If the larceny occurred in a dwelling 
house, shop, warehouse, store, office, ship, or vessel, or from a 
person, the offender was liable to imprisonment at hard labor for at 
least one year. The actual value of the item(s) stolen did not 
m a tte r .76 The law is not clear if this was the cause - perhaps the 
common law tradition of judicial discretion influenced sentencing. 
This point will be addressed in a  later chapter.
Public humiliation was still an optional punishment in 1815. 
As in 1792, the mother convicted of concealing the death of a 
bastard child could be set upon the gallows for an hour, imprisoned 
for up to two years, or be fined up to L300.77 Also unchanged was 
the punishment for manslaughter. The offender could be set upon the 
gallows for an hour with a rope around his or her neck, imprisoned
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for up to one year, bound to good behavior for up to three years, or be 
fined up to L300.78
The laws defined some crimes differently while others were  
unchanged in definition but were punished differently than before. 
For exam ple, the crim e of maiming was now referred to as 
"m ayhem .”79 The penalty was changed from a prison sentence of up 
to seven years plus a fine of up to L300 to a prison sentence at hard 
labor of from one to twenty years plus up to six months of solitary 
c o n fin e m e n t.80 Perjury and subornation of perjury (incitement to
commit perjury) were still classified as serious crimes. However, 
the punishment now consisted of confinement to hard labor and a 
term of solitary confinement rather than the relatively short prison 
term , fine, and humiliation in the pillory required in 1805 .8  1 
Imprisonment was substituted for the older forms of punishment for 
the crim e of assaulting another with the intention to com m it 
murder, rape, sodomy, or robbery in the new criminal. Punishment 
was changed from fines, whipping and or short imprisonment to a 
lengthier term of hard labor in prison and solitary confinement.82 
The appearance of an urban or commercial environm ent in 
larger population centers such as Portsmouth led to the creation of a 
new category of crime in 1812: entering a  building "without
breaking" with the intention of committing a  felony. Punishment for 
this offense was a term in the prison at hard labor of one to five 
y e a rs .83 This offense was not the same as burglary. Possibly, this 
new type of crime reflects a growing concern for the sanctity of 
property. An urban environm ent m eant that there w ere now a 
significant number of uninhabited buildings which provided a new
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target for criminal behavior. Even though the intended crime may 
have been other than stealing or destroying property, the implication 
is that the violation of one's premises whether house, office, store, 
or even ship was the real offense.
A further illustration of the growing commercialization of the 
economy may be found in the changed law concerning livestock 
injury. The wilful destruction or injury of livestock was of concern 
to a  society which was in the process of becoming part of a broader 
m arket econo m y.84 Of course, this sort of crime had also been 
serious in an agricultural economy. For this crime, the most serious 
penalty was hard labor in the State Prison for one to three years. 
Otherwise, the offender could be fined up to $1000 or spend up to a 
year in the "common gaol."85
Although a market economy was being developed at this time, 
cash was not yet commonly used in rural America. The main use for 
cash w as the purchase of imported goods and the paym ent of 
t a x e s . 86 Forgery of legal tender and docum ents and the  
counterfeiting of coins had been regarded as serious offenses before. 
Now the description of this type of offense was more detailed and 
the punishm ent consisted of term s of hard labor and solitary  
confinem ent in the state prison. Most serious, aside from the 
forgery of state securities, was the counterfeiting of gold or silver 
coins. The prison sentence was from five to twenty years.8 7 
Clearly, the propertied interests were concerned about this sort of 
crime. The power of the state governm ent was asserted by the 
harshness of the punishment. Passing counterfeit coins was also a 
serious offense against the state. The punishment in this case was
120
from one to three years of hard labor at the prison plus up to two 
months of solitary confinement.88
New standards of morality reflected the changing priorities of 
New Hampshire society. As the state grew more commercial and 
urban, the old theocratic moral standards becam e less relevant. 
Several form er felonies w ere now reduced to petty crimes and 
m isdem eanors. Adultery, polygamy, and blasphem y along with 
gaming at billiards and cursing were now considered to be less- 
serious forms of crime. None of these offenses merited a term in 
the state prison as of 1815. Prior to that date some of these  
offenses had been punished by whipping, fines, or even death. A 
small number of offenders did end up in the prison for adultery and 
polygamy later on in the century; the apparent liberalization was not 
necessarily perm anent. Finally, conviction of the crime of digging 
up corpses could bring a  fine of up to $2000, public whipping of up to 
39  strokes, and or up to two years in prison. This crime was an 
affront to community standards of decency and there was the 
likelihood that the grave robbers were after valuables that had been 
buried with the corpse. No mention is made of hard labor or solitary 
confinement, however.89
Fifteen years passed before the next compilation of New  
Hampshire statutes in 1830. It was an era of national expansion and 
well-being and an era of reform on several fronts. Institutions of 
various types were under construction in a number of states: insane 
asylums, orphanages, and prisons. The age of the penitentiary had 
arrived. Apparently, the official perception of crime in the state of 
N ew  Ham pshire was not very different in 1830 from what it had
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been in 1815. Many of the statutes in effect in 1815 had been 
passed in 1812 in response to the advent of the State Prison. Thus, 
it should not be surprising if the laws of 1830 were similar to those 
of 15 years before although the initial transformation had already  
taken place. In 1830 the New Hampshire legislature consolidated 
recent changes in the criminal laws. All of the acts of 1791-92, 
which had been the foundation of New Hampshire criminal law for 
nearly 40  years, w ere repealed and replaced with new laws 
restating old values in more modern terms.
An important change was the repeal of most capital crimes. 
Now the only capital crimes were treason and wilful murder.90 The 
death penalty was no longer applicable to the crimes of rape, 
sodomy, burglary, arson, robbery, or the forgery of public securities. 
Now the punishment for these crimes was solitary confinement for 
up to six months plus hard labor in prison for life.91 Forgery of 
state securities and other legal documents was punishable by up to 
six months of solitary confinement and hard labor in the prison for a  
term of five to twenty years.92 Sodomy, which had been considered 
a capital crime or one meriting a serious prison sentence, was no 
longer mentioned in the statutes of 1830. It is unlikely the New  
Hampshire lawmakers approved of such behavior but the ommission 
is s ig n ifican t. S till, trad itiona l m oral s tandards rem ained  
im portant as is evident with the passage of "An Act for the  
punishm ent of lewdness [which covered a range of offenses], 
adultery, poligamy [sic], and fornication" on January 2, 1829. None 
of these offenses were serious enough for a term in the state prison. 
Instead, punishm ent for such moral lapses was a term in the
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"common jail" or a fine.93 The community wanted to punish moral 
transgressors but not excessively.
By 1830 there was a growing concern for protecting property 
from burglary. The term "breaking and entering" made its appearance  
in "An Act for the punishm ent of certain crim es by solitary  
imprisonment and confinement to labor” passed on January 2, 1828. 
It was important not only whether an offender broke into a building 
but also whether the break occurred during the day or night. The  
indictments and court bills consulted for this project are almost 
formulaic in their invocation of the phrase "did break and enter” and 
of the time when an alleged crime took place. The distinction 
according to the statutes was between breaking and entering during 
the day, or entering a building without breaking at night in order to 
commit a felony. Doing either of the preceding could bring the 
offender a sentence of between two and seven years in length.94 No 
mention is made of entering a building without breaking at night or 
breaking and entering during the day. Presumably, the other aspects 
of the alleged crime would bring about punishment. This concern 
with day or night breaking or not was probably of some significance 
and not just a  legal quibble. It is likely that the sanctity of one's 
own home, business, etc. was at stake. Similarly, too, with the 
distinction of time of day. A crime committed in the dark of night 
when the victim was probably asleep would be a  greater violation of 
the standards of decency or a greater threat than a crime committed 
in daylight. Also, the growth of a  market economy and urbanization 
would m ean that more uninhabited buildings were present than 
before. They must have made a  tempting target • especially if they
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contained material goods or cash necessary for conducting business.
A new refinement to the statutes on burglary was adopted in 
1899, by which time more than half the population of seacoast New  
Hampshire resided in towns of 2500 inhabitants or more. Obviously, 
the intention was to nip burglary in the bud when a person could go 
to the state prison for up to 10 years or pay a fine of $1000 plus 
spend one year in jail for fitting into the following description: 
"Whoever makes or mends, or begins to make or mend or knowingly 
has in his possession an engine, machine, tool, or implement adapted 
and designed for cutting through, forcing, or breaking open a 
building, room, vault, safe, or other depository, in order to steal 
therefrom money or other property, or to commit any other crime, 
knowing the sam e to be adapted and designed for the purpose 
afo re sa id ."95
Perjury and subornation of perjury w ere serious offenses in 
1830. For either, the punishment consisted of solitary confinement 
for up to four months and hard labor for two to five years.96 As in 
1815 the sum of $20 was the dividing point between petty crime and 
felony. O f course, the circumstances of the crime could send a 
convicted offender to the state prison no matter what the actual 
value of the property in question. The theft of livestock was  
punishable by three to seven years of hard labor.97
Despite the increased reliance on prisons for punishment, 
already by 1830 the first signs of the failure of imprisonment as a 
method of reforming criminals were evident. As far back as 1797, 
New Hampshire lawmakers had addressed the problem of recidivism 
with the provision that recidivist thieves be tattooed in the face.
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The problem of recidivism was again addressed in the statutes of 
1830. The law stated that if any person who had already served a 
term in the state prison was convicted of another crime punishable 
by hard labor in the state prison, he or she would receive double the 
original sentence in his or her second conviction.98 In 1829 the 
practice of marking the face of a  livestock thief or recidivist thief 
with "a line of India-ink well and deeply inserted” was abolished. 
However, the new law provided that recidivists for any crime were  
to "be marked on the arm above the elbow with the letters N .H .S .P. 
and with figures denoting the year in which such convict shall have 
been so committed; which letters and figures shall be made with 
India ink well and deeply inserted...and in case the sam e shall be 
rubbed off or effaced during such confinement, it shall be repeated  
until it be indelibly fixed .”99 A third conviction brought a life 
s e n te n c e . 100 By 1893 the "habitual crim inal” was defined and 
punished accordingly.
"Any person who has been twice convicted of crime, sentenced, 
and committed to prison for terms of not less than three years 
each, shall, upon conviction of a felony committed in this state, 
and upon proof of such form er convictions, sentences, and 
concommittals, be deemed to be an habitual criminal, and shall 
be punished by imprisonment in the state prison for a  term not 
exceeding fifteen years.”
An exception was made for the person "released from imprisonment 
upon any former sentence upon a pardon granted on the ground of 
innocence.”101
To summarize: by 1830, the State Prison had become the
preferred site of punishment. Hard labor and solitary confinement
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w ere the methods. Treason and wilful murder were still the two 
most serious crimes. Crimes of propriety were downgraded to petty 
crimes or even abolished. Whipping was now abolished. Punishment 
by humiliation was only vestigial and was applicable to very few  
offenses (i.e., being set on the gallows for the death of a bastard 
child). New Ham pshire laws reveal a deepening concern with
property offenses. The law was now very specific about monetary 
value and the circum stances of the crim e. It is likely that
com m ercial interests as well as private citizens felt increasingly  
worried over the possibility of robbery and burglary.
By the tim e the statutes w ere next compiled in 1842, the  
segregation of crimes of property from crimes of violence was made 
explicit. In appearance, the laws of 1842 were the closest thing to
a  proper legal code published up to that point. Closer inspection,
however, reveals this docum ent to be a "mere compilation" of
statutes and thus not a true code according to the precepts of Jean 
B e rg e l.102 These statutes distinguished among eight categories of 
crime: offenses against the state, against the "life or person,"
"against property, forgery and counterfe iting ," against public
justice, against "chastity, decency and m orality," and offenses
against public policy. Not all of these were punished by a  sentence 
to the state prison.103
The changes of 1842 are important because they recognize the 
complexity in property law and in the definition of murder. In regard 
to offenses against the state, treason was no longer punishable by 
death. Nevertheless, punishment for this offense was severe: up to 
th ree  years of solitary confinem ent and hard labor for life.
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Misprision of treason brought up to seven years at hard labor or a 
fine of up to $2000.104
Perhaps the inclusion of a new crime against the state 
(embezzlement) was a reaction against pork barrel politics. The 
Democratic party won every election in New Hampshire during the 
period 1 8 2 9 -4 6  largely because of the popularity of Andrew  
Jackson.105 Offenders could be sentenced to up to two years of hard 
labor in the state prison, imprisonment in the common jail for one 
year, or a fine of up to $2000.106 Perhaps the potential 
embezzlement of state funds was increasingly on the minds of 
lawmakers since the collection of state revenue was becoming more 
standardized. New forms of taxable property were added to the list 
as time went on: railroads, telegraph lines, telephone lines, etc.107 
The new focus on crimes against the state may have been a 
result of increasingly obvious political corruption in some of the 
growing urban centers. Eric Monkkonen says that recent studies of 
urban political machines indicate that machines did better in small 
municipalities rather than the big cities with which they have been 
traditionally associated. The stability of sm aller urban 
communities was often more conducive to machine politics than the 
fragmentation characteristic of truly large c ities.108 The late 
nineteenth and early twentieth century was a time when franchises 
were granted to entrepreneurs in the municipal services demanded 
by urban life. Reformers attacked the monopolies associated with 
urban utility franchises. There were, unfortunately, opportunities 
for corruption.109
Major changes in the statutes of 1891 took place in the areas
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of public justice and propriety. Under the chapter "Offenses against 
Public Justice” came a new heading: ”Bribery and Corruption.” For 
the first time, the laws directly confronted the problem of political 
corruption. Penalties were serious. A person convicted of bribing an 
executive or judicial officer or m em ber of the general court ”to 
influence his action, vote, or judgment" could receive up to five 
years in prison or be fined up to $ 30 0 0 .1 10 Penalties were more 
severe for the official convicted of accepting a bribe. Such an 
offender could go to prison for up to 10 years or be fined up to 
$5000. They would also be disqualified from holding ”any public 
office, trust, or appointment under the S ta te ." m  Any public officer 
convicted of committing fraud while purchasing m aterial in his 
official capacity could be fined up to $3000 and or be imprisoned for 
up to two years.112 Even a rural state like New Hampshire may have 
felt the need to guard against the political corruption evident in 
American cities at the time. Anti-m achine sentim ent helped fuel 
the campaigns of Progressive Republicans of New Hampshire such as 
Winston Churchill at the turn of the century.113 Political machines 
controlled votes and patronage - not a  new phenom enon but 
increasingly obvious by this point.
By 1842 the law recognized the complexity of judging a  person 
accused of killing another. Just as property crimes were defined in 
a  more detailed way, so too was the killing of one person by another. 
For the first time in New Hampshire law, the degree of murder was 
specified beyond the old wilful and not wilful categories in Chapter 
214 , *O f O ffences Against the Life or Person.” This m ay be 
connected to a growing reluctance to impose the death penalty or it
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may be connected to the new philosophy of punishm ent by 
imprisonment rather than by physical violence. Also, the growing 
influence of the positive school of criminology placed much of the 
blame for crime on the criminal's social environment or biological 
heritage. There was an active anti-gallows m ovem ent in New  
Ham pshire in the 1840's that paralleled the ones found in other 
s ta te s .114 "All murder committed by poison, starving, torture or 
other deliberate  and prem editated killing, or com m itted in the  
perpetration of arson, rape, robbery or burglary, is murder of the 
first degree; and all murder not of the first degree is of the second 
d e g re e ."115 If convicted of first degree murder, the sentence was 
death. If convicted of second degree murder, the sentence was 
solitary confinement of up to three years and hard labor for life in 
the state prison.116 The difference between m anslaughter and 
second degree murder was not made clear but options for punishing 
manslaughter were greater: a  fine of up to $1000, a fine of up to 
$500 and a term in the common jail of up to one year, or solitary 
confinement of up to six months plus hard labor for life in the state 
prison .117
The remaining crimes against the person in 1842 consisted of 
robbery, rape, maiming, assault with intent to com m it a  violent 
crime, concealment of the death of a  bastard child, and kidnapping. 
Robbery and rape brought a life sentence plus up to six months of 
solitary confinem ent. The other crim es brought lengthy prison 
sentences  ranging from one to tw enty years  plus solitary  
confinement. A woman convicted of concealing the death of a 
bastard child could instead be sent to a  common jail for up to two
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years or pay a  fine of up to $ 2000.118 The old public humiliation of 
sitting on the gallows with a noose around the woman's neck was 
finally abolished.
Property crime (arson, burglary, breaking and entering, and 
larceny) was defined even more comprehensively than before. Other 
property crim es included the placing of obstructions on railroad  
tracks and maiming cattle. The three most serious property crimes 
were arson involving a house (seven years to life in prison plus six 
months of solitary confinement), burglary (five years to life plus up 
to six months of solitary confinement) and placing obstructions on 
railroad tracks (two years to life plus solitary confinement). The  
time and location of the offense remained important. Burglary was 
defined as breaking and entering a  dwelling house at night for the 
purpose of committing a crime.119 The other property crimes were  
punishable by a term of anywhere from one to twenty years of hard 
labor in the state prison plus solitary confinement.
Som e categories of property crim e such as forgery and  
counterfeiting w ere treated separately in the 1842 statutes. The  
chapter devoted to this category laboriously lists every kind of 
forgeable docum ent (public records, writs, insurance policies, to 
name a very few). Punishment ranged from three to twenty years at 
hard labor plus solitary confinement. Passing forged documents, 
counterfeit bank bills or counterfeit coins w as also seriously  
punished: two to five years a t hard labor plus solitary
confinem ent.120
For the first time the statutes describe crimes related to the 
functioning of the State Prison itself. Any person convicted of
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helping a prisoner committed "before or a fter conviction, to any 
place of confinement, for any capital offence" to escape was to 
receive a sentence of up to life at hard labor. A person convicted of 
passing "any tool, weapon, or other thing" to a  prisoner to help him 
or her escape would be punished by a  prison sentence of up to ten 
years and solitary confinement, or a  fine of up to $ 500.121 Under 
the category of public justice offenses cam e the older crimes of 
perjury (two to fine years  plus so litary  con finem ent) and  
subornation of perjury (same sentence). False swearing was now 
also considered to be perjury and was punished the same w ay.122 
Finally, a  town clerk who "wilfully and corruptly" m ade a  false  
record of any vote or legal proceeding could be punished with two to 
five years of hard labor in prison and solitary confinement.123
This brief survey of the criminal laws of 1842 reflects some 
of the social and demographic changes affecting New Hampshire. 
Twenty dollars was still the dividing point between grand and petty 
larceny. However, as in 1830, the circumstances of the larceny  
made this potentially a felony no m atter w hat the value of the 
property. There was new concern over prison escapes - what does 
this say about the security of the State Prison? By suggesting the 
possibility of outside connivance, the laws reveal a  broader current 
of distrust of the institution. This growing distrust influenced  
leg islation concerning the institution estab lished  for juven ile  
offenders in 1855. The law of 1874 punished those who would "aid 
or abet any boy or girl held in the reform school." The reform school 
went into operation in 1858 and by 1874 the problem of escape was 
serious enough to warrant a statute. Such an offense was not a
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felony since a  person so convicted would have to pay a  fine of up to 
$100 or be sent to the common jail for up to 30 days. This is in 
contrast to the fine of up to $500 or imprisonment of up to 10 years 
for helping an adult prisoner to escape.124
The transportation revolution also had an effect on the law  
with the  crim inalization of the p lacem ent of obstructions on 
railroad tracks. Not only could such an action cause serious property 
dam age but it could endanger life and limb. This was an age of 
railroad expansion throughout the United States and the railroad 
interests w ere w ell-represented in state governm ents.125 A New  
Hampshire law was passed in 1883 forbidding anyone to "maliciously 
or wantonly stop, hinder, or delay...the running, m anagem ent, or 
control of any railroad train car, or locomotive." Punishment was up 
to 10 years in prison and or up to a $1000 fine .126 Again, the 
railroad interests showed up in the compilation of statutes in 1901. 
In the past, provisions had been made to punish anyone severely who 
dam aged railroad property or interfered with railroad operations. 
As of 1899, an act was passed protecting railroad companies from 
any legal action brought against them by a  person who was injured 
while committing a  crime against the railroads "unless the injuries 
are occasioned by the wilful or gross negligence of the railroad or 
its em plo yees."127 This act was also a form of self-protection for 
the railroads against frivolous lawsuits.
Also, murder was regarded as a  more complex crime than 
previously. First degree murder was now the only remaining capital 
crime. W as the recognition of murder's complexity an attem pt to 
avoid im plem enting the death penalty? A life sentence was
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certainly a grim alternative yet it was conceivably more merciful 
than death by hanging. Also, the issue of rehabilitation may have 
played a  part in this possible reluctance to impose the death  
sentence.
Few  changes were m ade in the 1853 compilation of New  
Hampshire criminal laws but one development listed under "Offences 
Against the Life or Person" merits discussion since it focuses on 
abortion. Ever since 1792 the concealment of the death of a bastard 
child had been listed as a  serious crime. It had been considered a  
serious crime as far back as 1672, a tim e during which New  
Hampshire had been under the jurisdiction of Massachusetts. In 
1848 the state legislature voted into law several detailed additions 
to the basic statute. Even though the term "abortion” does not 
appear, it is obvious that abortion was indeed defined as a crime. 
For the first time, accomplices to the death of a newborn child 
(bastard or otherwise) were liable to serious prison sentences. The 
law stated, "Every person who shall adm inister to any woman  
pregnant with a quick child, any m edicine, drug or substance  
whatever, with intent thereby to destroy such child, unless the same 
shall have been necessary to preserve the life of such woman, or 
shall have been advised by two physicians to be necessary for such 
purpose, shall, upon conviction, be punished by fine not exceeding  
one thousand dollars, and by confinement to hard labor not less than 
one year nor more than ten years.”i28  The term "quick child” refers 
to the period in a  pregnancy when a  woman could feel movement of 
the fetus. This usually occurs between the fourth and sixth month of 
pregnancy. 129 A person causing the death of a  woman in such a  case
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"shall be taken and deem ed to be guilty of murder in the second 
degree and punished accordingly" (i.e ., three years to life in 
prison). 130 The inducement of a miscarriage in a pregnant woman 
did not rate a prison sentence. Instead, the offender was to be 
punished by up to one year in the county jail and or by a  fine of up to 
$1000.131
Laws aim ed at abortionists w ere often responding to the  
changing status of the medical profession in America. Joseph F. Kett 
describes the period 1820-60 as the "Dark Ages" of the medical 
profession in the United States.132 The period was characterized by 
the decline of medical societies and the rise of medical schools, the 
end result of which was a decline in the licensing of physicians. At 
the sam e time, a  self-taught herbal doctor named Samuel Thomson 
inspired a  movement to open the field of medicine up to am ateur 
practitioners . This w as partia lly  an appeal to Jacksonian  
sentim ents aim ed against the existence of a privileged cast of 
medical professionals.133
Thomson's adherents did not necessarily promote abortion but the 
popularity  of his ideas  suggests that unqualified  m edical 
practitioners might have felt confident enough to perform such 
serious procedures. Eventually, the enthusiasm for Thomsonianism  
died out and medical schools did become, in effect, licensing bodies 
after 1860. They did so by raising the requirements for a  medical 
degree, a  process not completed until the twentieth century.134 in 
the m eantim e, the only attempts m ade at regulating the medical 
profession were by medical societies and state laws, both of which 
fa iled . 135 The New Hampshire statute against abortion, like those
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passed in other states c. 1840-60, can be considered - in part - to 
be an attempt to protect the public from unlicensed quacks.136
A feminist interpretation of the abortion statute is suggested  
by Kathryn K. Sklar. Even while the licensing of professional 
physicians was in a state of chaos, professionals took over the 
function of midwives in childbirth. Doctors "emphatically denied  
that women had any right to control the birth of their children."i37  
Kristin Luker sees the emergence of abortion as a  social problem as 
a phenomenon of the period 1850-1900. Thus, the New Hampshire 
statute of 1848 was an early recognition of the issue. The increased 
involvement of professional physicians in childbirth helped create  
controversy over the issue of abortion. 138 Additionally, theories of 
fertility  and em bryology w ere  changing, thanks to scientific  
discoveries. As American society grew  more urban, it also grew  
more anonymous, a situation which allowed abortion to flourish.
The quickening pace of social and economic change in the late 
nineteenth century shaped definitions of crime. New technology 
entailed  new forms of crim e. The  rise of railroads in New
Hampshire affected property crime in 1842. By 1846 telegraph lines 
were also the object of lawmakers. Anyone convicted of wilfully 
damaging posts, wires, or any other component of a  telegraph line 
was to be punished by a prison sentence of from two years to 
life .139 Fifty years later, Frederick H. Wines observed, "The chief 
source of the additions to the code which have been made in the 
present century is found in the altered conditions of manufactures 
and trade, growing out of recent scientific discoveries and their 
application by inventors to the arts...There are accordingly, penalties
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pronounced against interference with the new modes of 
transportation by steam and electricity."140 By 1880 there 1146  
railroad companies in operation in the United States and a total of 
87,891 miles of tracks. In addition, there were 5139 steamships in 
operation and 2515 miles of canals.141 in New England, there were 
129 railroad companies and 5948 miles of track. There were 18 
steamships in operation in New Hampshire in 1880 and only 5 miles 
of canals.142
The nature of work in New Hampshire was changing along with 
the population and technology. The percentage of those engaged in 
agricultural occupations declined from 38.8%  of the workforce in 
1870 to 19.1%  by 1910, while those engaged in other occupations 
increased. For example, persons engaged in trade and transportation 
made up 7 .2%  of the workforce in 1870; by 1910 they had nearly 
doubled to 13.4%.143 American economic life was now characterized 
by greater mobility and increased professionalism.
Changes in the economy provided a new opportunity for 
criminals. Obtaining someone's property by impersonating another 
was a completely new form of property crime. The penalty was a 
fine of up to $500, confinement in the common jail for up to one 
year, or hard labor in the state prison for up to seven years.144 In 
effect, the crime defined here was another version of fraud. The 
fact that it was a fairly sophisticated crime might indicate the 
demographic changes affecting New Hampshire. Eric Monkkonen links 
the phenomenon of theft by trick to the growth of urban population 
c e n t e r s . 145 At the time this law was passed in 1850, New  
Hampshire was mostly rural but some urban population growth was
136
evident. For example, between 1800 and 1850 the population of such 
milltowns as Dover, Exeter, Concord, Somersworth, Manchester, and 
Rochester experienced dramatic if uneven growth. The seaport of 
Portsm outh grew  from 5339  inhabitants in 1800  to 9 7 3 8  by 
1 8 5 0 .1 4 6  Agricultural em ploym ent in New Ham pshire began to 
decline as the fertile expanses of the W est were settled. Persons 
employed in agriculture in New Hampshire declined steadily between 
1870 and 1910: 4 6 ,573  in 1870 to 36,591 in 1910. Growing
networks of railroads and canals made the shipment of farm produce 
from the W est to the East competitive with Eastern agriculture. The  
rise of W estern agriculture and the success of industrial enterprise 
in Massachusetts helped spur the transformation of New Hampshire's 
economy to one based upon industry.147
Post-Civil W ar expansion and prosperity did not last very long. 
In 1873 the United States entered into a  depression which lasted 
until 1877. O ne consequence was the widespread appearance of 
unemployed workers. For the first time, tramps becam e a common 
sight as thousands of jobless men caught rides on the railroads  
crisscrossing the country in a desperate search for work. New  
Hampshire had always had strict "settlement" laws which listed the 
requirem ents for becoming a  local resident and thus eligible for 
assistance in case of impoverishments 48 The old methods of 
dealing with the poor - warning out of town, "outdoor relief" in the 
pauper's own home,and more recently, sending the poor to the town 
or county poorfarm or workhouse - were inadequate to the task of 
controlling them now. In response to these conditions the New  
Hampshire legislature passed Chapter 270 of The General Laws of
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the State of New Hampshire. "Punishment of Tramps." A tramp was 
defined as "any person going about from place to place begging and 
asking or subsisting upon charity."i49 A person so convicted was 
sent to the state prison for up to 15 months. If a tramp were caught 
entering a person's house, he could receive up to two years of "hard 
labor,” a phrase that had been part of the 1853 laws and was then 
dropped. J. Duane Squires describes this law as "rough surgery for 
the social sickness of unemployment." Supposedly, tramps did avoid 
New Hampshire thanks to this pitiless measure.150 Women, minors 
under 17, and the blind were spared conviction as tramps.i5i Other
states, mostly in the northeast, passed new legislation against the
wandering poor, starting with Massachusetts which passed a law 
against "idle" paupers in 1866.152 New Jersey passed the first 
explicitly anti-tramp law in 1876. A typical law was that passed in 
New York in 1880 which punished tramps with up to six months of 
hard labor in the nearest penitentiary. 153 The public lost interest in 
the subject of tramps until the depression of 1882-86 when these
laws were put into practice.154
Thanks to economic and industrial developments, the concept 
of ado lescence becam e im portant in late  n ineteenth century  
America. Traditionally, young people age 12 to 14 had left school to 
go to work. At age 18 youths could expect to be paid the same wages 
as an adult now that they were trained. However, by the late 
nineteenth century the rise of industrialism resulted in lower-class 
youths facing dead-end jobs at age 18. Factory work did not require 
much training. Middle-class youths were now being kept on in school 
longer to ensure their being able to find jobs with more potential
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than factory work. Consequently, middle-class youths age 14 to 18 
were expected to exhibit more obedience and less independence. 
Becoming independent too early now meant economic failure, thanks 
to industria lization .155 Thus, the concept of the adolescent as a  
distinct age group in American society became widespread.
Adolescents, especially fem ales, w ere believed to require  
protection from vice. Social reformers of the 1880's  agitated  
successfully in a number of states to raise the age of statutory rape. 
Between 1886 and 1895 the age of statutory rape was raised in 29 
states. Such legislation was aimed at men since it was believed  
males were the "impure" element in society. By raising the age of 
sexual consent, the opportunity for men to "ruin" young girls and 
thereby lead them  into a life of prostitution w as supposedly  
d im in ished . 156 Once again in New Hampshire, the age of statutory 
rape was raised in 1897. Now a man convicted of "unlawfully and 
carnally knowing and abusing any woman child under the age of 
sixteen years" could go to prison for up to thirty years.157
A trend toward stricter public morality and growing concern 
over child w elfare was also more noticeable. This seems to be 
confirmed by a couple of changes in the criminal laws of 1878 and 
1891. In 1878 such concern led to the criminalization of enticing or 
abducting a  fem ale  under the age of 18 for the purposes of 
prostitution. Anyone convicted of doing so could be imprisoned for 
up to three years or be fined up to $5000, an enormous sum at that 
t im e .158 In 1887 the age of statutory rape was raised from the 
appallingly young 10 years to 13 years. A man convicted of "abusing 
any w om an child under the age of thirteen years" could be
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imprisoned for up to thirty years.159 The law of 1876 punishing a 
person for enticing or abducting a fem ale  under age 18 for 
prostitution was modified in 1889. Now anyone convicted of 
enticing or abducting a female under the age of 18 for "illicit sexual 
intercourse” was liable to a prison sentence of up to three years or a 
fine of up to $ 5000.160 In effect, the age of statutory rape was 
actually raised to 18, excluding the possibility of such behavior 
conducted with married females between ages 13 and 18, of course. 
The main goal appears to have been the elimination of teenage  
p ro s titu tio n .
The growing concern over prostitution and other moral 
offenses led to the strongest criminal laws aimed at vice yet. A 
very detailed statute was passed in 1911. Basically, the new law  
said that anyone who was found guilty of ”pandering” (i.e., causing a 
fem ale to become a prostitute or keeping her as one) would be sent 
to the county jail or house of correction for six months to a year and 
be fined between $100 and $1000. A second conviction would bring 
one to ten years in the state prison.161
Public anxiety over prostitution was at a  peak in the early  
1900 's . Reform ers succeeded in getting strict laws against 
prostitution passed in a number of other states. Ruth Rosen 
characterizes the Progressive Era (c. 1900-18) as *one of W estern  
society's m ost zealous and best-recorded cam paigns against 
prostitution.” Reasons for the campaign included pressure from  
feminists, fears of a growing "white slave trade” in Europe and the 
United States, public fear of venereal disease, and a sense of moral 
self-righteousness which guided a number of reformers.162
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Sensationalistic literature sounded the alarm in the 1900's. 
Best sellers included Tragedies of the W hite Slaves (1912) by H .M . 
Lytle, The  Shame of the Human Race (1908) by Rev. F.G. Terrell, and 
The W hite S lave Hell, or With Christ at Midnight in the Slums of 
C h ic a g o  by Rev. F.M . Lehm an.163 Another influential book was  
Maaoie. A Girl of the S tree ts  by novelist Stephen Crane, originally 
published but not distributed in 1892 and then republished in 1896. 
It depicts the pathetic story of a girl in the New York alums who 
was driven to prostitution by a combination of bad luck and poverty. 
She suffered an early, tragic death. Crane's point was that the world 
was indifferent while the above literature was based on the belief 
that change and improvement was possible.
An im portant addition to the chapter "O ffenses Against 
Chastity" in the 1901 laws was "unnatural and lascivious acts." This 
law, passed in 1899, does not specify the "acts” but the punishment 
was severe: three to five years in prison and or a  fine of $100 to 
$ 1 0 0 0 .1 6 4  Not since 1829 had deviant sexual behavior been so 
explicitly described as criminal behavior.
W hat does this overview of New Hampshire laws tell us about 
the official definition of crim e? There  w ere some significant 
changes over tim e. The major categories of crim e against the  
person, against property, and against propriety survived but the  
emphasis changed in some instances. Capital crimes were listed in 
all three categories from the Massachusetts laws of 1641-42  up 
through the New Hampshire statutes of 1815.
The greatest change cam e in the category of crimes against 
propriety. By the early to mid nineteenth century virtually all of
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these offenses had been e ither elim inated or dow ngraded to 
relatively petty crimes (i.e., they rated neither death nor a term in 
the state prison). After several decades, some offenses against 
propriety were placed back into the category of felonies. Adultery, 
once a  capital crime, had been reduced to a  fairly petty offense early 
in the nineteenth century but by 1867 it was considered serious 
enough to merit up to three years in the state prison. W hile  
prostitution itself was not a  felony, procuring, pandering, or 
inducing a fem ale under age 18 to become a prostitute definitely 
was so by the late nineteenth century. Deviant sexual behavior was 
recrim inalized in 1899 with the catch-all phrase "unnatural and  
lascivious acts."
Social and dem ographic trends might explain the apparent 
liberalization which took place in New Hampshire between 1815-67  
regarding crim es of propriety. Quite possibly the effects of 
industrialization , im m igration, and urbanization th reaten ed  the  
moral values of New Hampshire lawmakers by the late nineteenth  
century. D'Emilio and Freedm an discern a changing pattern in 
American sexual behavior which they say was linked to the social 
and econom ic changes affecting the country in the nineteenth  
century. Love and intimacy became increasingly important and the 
close connection between sexuality and reproduction as such was 
loosened. At the same time, middle class women were being put on a 
p e d e s ta l and  w e re  in c reas in g ly  a ss o c ia te d  w ith  "purity"  
(ch astity ). 165 Kathryn Sklar says, "Gender roles w ere an effective 
way to channel the explosive potential of nineteenth century social 
change and bring it at least partially under the control of a national
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e lite .”i66  Thus, prostitution and deviant sexual behavior came to be 
regarded as a threat to the emerging standards of the middle class. 
Such misbehavior threatened the moral foundation of the dominant 
social class which enshrined "purity* and m otherhood as the  
American woman's defining virtue.167 The earlier harshness of the 
criminal sanctions against moral lapses can be largely explained by 
the fact that New Hampshire law was directly influenced by Puritan 
values of seventeenth-century Massachusetts.
Crimes against the person or crimes of violence were never 
downgraded to the extent of crimes against propriety. The only 
crime to stay consistently capital was that of first degree murder. 
Second degree murder, manslaughter, rape, robbery, and burglary 
were all capital crimes at first. The appearance of the state prison 
was an important influence on the abolition of capital crimes from  
the statutes. Gradually these crimes were reduced from capital to 
life in prison at hard labor. From life in prison nearly all of these  
crimes were reduced to lengthy prison sentences and or fines - still 
serious but more lenient than before. The definition of murder 
changed too: it became more complex. For the first time, the law
regarding murder reversed the longterm trend toward leniency in 
1899. The legislature voted to m ake the punishment of second  
degree murder imprisonment up to life "or such term as the court 
having cognizance of the offense may order."i68  Until 1903 the 
punishment for first degree murder was death by hanging. In that 
year, for the first time, the jury was given the option of choosing 
life in prison instead of death. Even though the punishment for rape 
was gradually reduced in the nineteenth century, the statute was
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actually broadened by raising the age of statutory rape from 10 to 
16 years. The change probably did not affect the incidence of 
forcible rape but it did serve to protect fem ale minors.
There was now an alternative punishment for first degree  
murder. Death was still listed but now the law said, "If the jury 
shall find the respondent guilty of murder in the first degree the 
punishment shall be life imprisonment unless the jury add to their 
verdict the words, with capital punishment.” For second degree  
murder the punishment was "life or for such term as the court 
having cognizance of the offense may order.”i6 9  As of 1992 the 
death penalty is still in place but the statute of 1903 seem s to 
indicate a  growing reluctance to put convicted criminals to death. 
The last execution in New Hampshire took place in 1939.170
One form of crime against the person particularly affected by 
changing definitions of social class and gender was abortion. 
Infanticide had been a crime for ages but it was not specifically 
addressed until 1791. Abortion was crim inalized by 1848. One  
reason for this was the shift from the em ploym ent of midwives 
during childbirth to professional m ale physicians in the early  
nineteenth century. As childbirth becam e more of a professional 
(and m ale) concern, abortion becam e m ore of an issue and, 
consequently, was crim inalized.171
Crim es against property underwent a  great deal of change 
during the period covered here. Most property crimes followed the 
longterm trend toward milder punishment. However, new and more 
inclusive definitions of property crime were enacted into law. The 
circum stances of the crime becam e crucial determ inants of the
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level of punishment.
In sum, the official definition of crime in New Hampshire  
would seem to indicate a strong concern with property and propriety. 
But crimes of violence w ere also of great concern too • the only 
crime consistently punished by death was first degree murder. The 
only way to test these conclusions is to investigate the actual 
application of criminal law in New Hampshire.
Our examination of the New Hampshire criminal statutes also 
tends to confirm  the d ifferences betw een crim inal justice in 
Massachusetts and South Carolina investigated by Michael J. Hindus. 
His ultimate conclusion is that both regions had the sam e goal in 
mind: race or class control.172 Thanks to a differing court
structure and social structure - black slaves in the South and 
foreign immigrants in the North - the prosecution patterns would 
seem  to indicate a  very different form of criminal justice. Hindus 
sees crim es of property and propriety as the main target of 
Massachusetts lawmakers over the period 1767-1878, and crimes of 
violence as the main target of justice in South Carolina over the 
sam e period. He considers the frequent acquittal or downgrading of 
crime in South Carolina as a result of preferential class treatment 
and a  disinclination to prosecute to the fullest extent. An 
e q u iva len t m easure  w as the freq u en t use of pardons in 
Massachusetts criminal cases.173 As will be seen in Chapter Seven, 
New Hampshire also used pardons extensively from the 1830's on. 
However, this seems to have been more for the purpose of preventing 
overcrowding rather than as an exam ple of preferential class  
tre a tm e n t.
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Edward L. Ayers convincingly portrays the South as a  region 
w here criminal justice concerned itself with violence to a fa r  
greater degree than in the North. Ayers discerns a  number of causes: 
the racial structure of the South, the ravaged economy of the post- 
Civil W ar period, and, most important, a  culture in which honor was 
the key to white male status. According to Ayers, the legacy of 
honor haunts the South to this day and explains the continued high 
rate of homicide and assault convictions. 174
An analysis of crime and punishment in New Hampshire should
help us to determ ine if New Ham pshire followed the pattern of
Massachusetts and how the situation in New Hampshire contrasted 
to that of the South described by Hindus and Ayers. In order more
fully to understand how the state adm inistered justice, a brief
survey of the court system as it developed in New Hampshire is 
presented in the next chapter.
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STRUCTURE O F CRIMINAL JUSTICE IN NEW  HAMPSHIRE, 1641-1914  
AND THE ESTABLISHMENT OF THE STATE PRISON
Now that we have examined the evolution of criminal law in 
New Hampshire, we need to find out how the law was administered. 
C hapter Four w ill an a lyze  the estab lishm ent of the form al 
mechanisms of criminal justice in New Ham pshire for the period 
1 6 4 1 -1 9 1 4 : the court s tructure , tria l p rocess, and law
enforcement, and the establishment of the State Prison in the early 
nineteenth century.
There was no formal court structure in New Hampshire before 
1641, however, starting in that year, the four towns that comprised 
New Hampshire were united with Massachusetts Bay and remained a 
part of Massachusetts until 1679. The administration of criminal 
justice in M assachusetts was located in judicial tribunals. The  
tribunals w ere  based on the English judicial system  and the  
Massachusetts Charter.1 The Charter required the Assembly to meet 
four times a year and empowered the governor to summon the "Great 
and Generali Courtes."2 The General Court convening for the first 
time in 1630, had original and appellate jurisdiction in both civil 
and crim inal matters.3 The General Court was composed of the 
governor, his deputy, and 18 assistants chosen in annual elections. 
In 1631 the assistants w ere given magisterial powers. Although
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elected annually, magistrates could function as a standing council.4 
To cope with an increasing workload, the Inferior Quarterly  
Courts were established in 1636. Edwin Powers describes them as 
the "workhorses of the judiciary" system . These  courts had 
jurisdiction over civil cases and minor criminal cases. Serious  
crim inal cases w ere  tried a t the G en era l C ourt.5 By 1634  
Massachusetts law had provided for the summoning of a jury to any 
trial held in an inferior court when the potential punishment was 
death or banishment. The right to a  jury trial in all criminal cases 
was formally adopted in the "Body of Libertys" in 1641.6 This was 
the court system in existence when New Hampshire becam e part of 
Massachusetts in 1641.
Two years later, the court system was changed again with the 
establishm ent of counties. The county court consisted of a  chief 
justice with an associate. The Norfolk County Court extended from 
the present-day Haverhill, M assachusetts north to Dover, New  
Hampshire. This county court was also known as the "Pascataqua  
Court." A peculiarity of this system was the Court of Associates; it 
had common law jurisdiction which m eant that it could fill-in when 
the county courts were not in session. The Court of Associates had 
the same authority as the county courts. It consisted of up to five 
prominent local officials who served as associate judges (they were 
also known as assistants or commissioners), plus a  clerk of the 
court. Because the county courts only met on an annual basis, the 
Court of Associates, which met three times a  year, was sometimes 
used to expedite matters.7
Between 1641 and 1679 there was very little change in the
160
court structure. Jurors were chosen from the local body of freemen 
after the clerk of the court issued warrants to the appropriate town 
c o n s ta b le s .8 The first recorded grand jury list in New Hampshire 
was issued in 1643.9 Until 1686 professional attorneys were  
unknown in New Hampshire, and therefore the parties involved had to 
plead their own cases. 10 Those charged with a  felony or treason 
could only receive advice from counsel but could not be represented 
by counsel before the bench. Several other colonies also prohibited 
lawyers in the seventeenth century.11
Who ran the criminal justice system beside the judges, jury, 
and clerks? Most of the law officers w ere based on English 
antecedents. Constables, marshals, and sheriffs w ere the law  
enforcem ent officials. These officials w ere mainly involved in 
duties such as tax collecting and posting notices rather than law  
enforcement as we know it. For most of the seventeenth century the 
marshal, sometimes assisted by a constable or prison keeper, was 
the most important court officer. Sheriffs did not appear in the  
Massachusetts colony records until 1691 even though the office had 
been important in England since the Middle Ages. 12 The marshal 
collected and levied fines and court executions, and served warrants 
and attachm ents. Sheriffs eventually received m ore inclusive 
adm inistrative duties and w ere in charge of jails and prisons.13 
Thus, in 1714, the provincial legislature of New Hampshire passed 
an act appointing the sheriff to have custody of the prisoners in the 
"common goal [jail]" in Portsmouth.14 The English village constable 
had many duties: to prevent public disorder, apprehend criminals,
administer tasks such as highway repair and poor relief, supervise
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local military affairs, and to collect taxes. 15 His duties were not 
much different in seventeenth-century New England.
The coroner's office was another important component of the 
legal structure. The coroner was authorized to take inquests of 
"Felonies, and other V iolent and Casual Deaths com m itted, or 
happening within this Province." The coroner set the criminal 
justice system in motion when investigating a  suspicious death. He 
made out a warrant for the local constable(s) who summoned a  jury 
of 18 men to view the body. Fourteen or more of the jurors were  
then to make a declaration as to the nature of the death. In addition, 
the coroner was authorized to make out a  warrant for witnesses. If 
the death appeared to be a criminal m atter, the coroner then  
conveyed the findings to the nearest justices of the peace and the 
trial process w as begun. In addition to serving w arrants and  
apprehending suspects, constables were also required to attend the 
courts in session.16
In 1679 New Hampshire became a separate royal province from 
Massachusetts. Criminal justice in the newly-created province was 
administered on an annual basis. The General Assembly met at 
Portsmouth on the first Tuesday in March "to hear & determine all 
Actions of Appeal from inferior Courts, whether of a  Civil or a 
Crim inal nature ."17 The three inferior courts met at the following 
places and times: Dover on the first Tuesday in June, Hampton on the 
first Tuesday in September, and Portsmouth on the first Tuesday in 
December. All trials, "whether Capital, or Criminal" were to be tried 
by a jury of "Twelv good & lawful men according to the commendable 
custom of England: Except the Parties concerned do refer it to the
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Bench or some express Law doth refer it to their Judgment & Trial, 
or to the Trial of some other Court, where Jury is not..."i8  The 
defendant had the right to challenge the jury.
This structure served New Hampshire until the provincial 
reorganization of 1692. Probably the most significant change made 
at this time provided for more frequent holding of courts in order to 
accomplish a more expeditious resolution of criminal (and civil) 
cases. 19 Also, it was possible to appeal a case to the Supreme Court 
of Judicature meeting semiannually in Portsmouth in April and 
O c to b e r .20 The Supreme Court consisted of four justices "fully
Impowred & authorized to have Cognizance of all please [sic] Civill, 
Criminall & mixt" and "twelve men of the Neighbourhood.^ 1 
Justices of the peace heard petty crimes and misdemeanors. In 1699 
"An Act for Establishing Courts of Publick Justice within This 
Province" elaborated this system which remained nearly unchanged 
until after the Revolutionary War.22
The Declaration of Independence animated the New Hampshire 
legislature to pass "An Act for Establishing Courts of Law for the 
Administration of Justice within This Colony” in 1776.23 It is likely 
the establishment of counties in  1770 also prompted the passage of 
this act. Foremost, the new political reality m eant removing the 
possibility of appeal to the Royal Governor and Council and King in 
C ouncil. Law yers partic ipated  in crim inal tria ls  but their  
professional influence was viewed with suspicion with "An Act 
relating to Attornies.” This law provided that any person appearing 
court, whether as plaintiff or defendant, was entitled to plead for 
himself or to engage another to do so whether an attorney or not.
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Those attorneys who did appear were required to take an oath.24  
Anti-lawyer sentiment was not uncommon in the Early Republic. 
John E. O 'Connor suggests that this was so partly because only 
lawyers could really interpret the mysteries of the common law.25  
By the late eighteenth century, however, lawyers were becoming a 
necessity because of the more complex dem ands of a  growing 
population and commercial networks.26 Maxwell Bloomfield links the 
unfavorable public opinion of lawyers during the Jacksonian era (the 
late 1820's through 1840's) to reformers who wanted to bring the 
law under the people's control rather than leave it in the hands of 
professionals. Several states, including New Hampshire, eliminated 
formal requirements for becoming a lawyer at this time. All that 
was now required for recognition as a lawyer was that one be a  
citizen of "good moral character.”27
A major change in New Hampshire's court structure took place 
on February 21, 1794 when the legislature voted to abolish the 
courts of general sessions of the peace. All of the authority  
formerly vested in those courts was transferred to the courts of 
common pleas: "And it shall be the duty of said courts of common 
pleas, within their respective counties, to hear, try and determ ine  
all indictments, complaints, petitions, causes, matters and things of 
any name or nature whatsoever, except granting taxes..."28 N e w  
Hampshire was following a national trend in substituting the courts 
of common pleas for the courts of general sessions. A number of 
states w ere growing in wealth and population and found the old 
court structure inadequate for the increasing volume of cases.29  
There was also a  widening distinction between trial courts and
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courts of appeal. Courts of common pleas, an intermediate level of 
court, enjoyed a w ide jurisdiction. Their presence resulted in 
uniting the state suprem e courts to appellate jurisdictions.30 In 
New Ham pshire a related law of 1794 gave the justices of the 
superior court of judicature the power to grant one review or new  
trial after a judgment made in the sam e court or court of common 
pleas, or the just-abolished general sessions of the peace.”3 i
The new Suprem e Judicial Court, established in 1813, was  
intended for trying crim es rating a death sentence or life in 
prison.32 "An Act Establishing a Supreme Judicial Court, and Circuit 
Court of Common Pleas" was passed on June 24, 1813. It was 
repealed on June 27, 1816 but is mentioned here because this 
arrangem ent was in effect during the earliest years of the state 
prison. The jurisdiction and authority held by the old Superior Court 
of Judicature was transferred to the new Suprem e Judicial Court. 
The new court was composed of a chief justice and two associate 
justices appointed by the governor and council.33
State grants of legal autonomy to municipalities represents a 
major trend in American law. O ne manifestation of this was the 
establishm ent of professional police forces in Am erican cities  
during the nineteenth century. It was a response to urbanization and 
Portsmouth may serve as example for this change in New Hampshire. 
David R. Johnson links the appearance of police in Am erica to 
urbanization a fter 1800. His thesis is that crim inal behavior 
influenced the developm ent of the modern police. In particular, 
Johnson discusses professional theft, street crim e, and illegal 
enterprise (gambling and prostitution). These forms of behavior
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becam e increasingly problematic and the public took action with the 
appearance of police forces in Am erican cities starting in the 
1 8 3 0 's .34 As early as 1807 the New Hampshire legislature passed 
"An Act for the Regulation of the Police in the Town of Portsmouth" 
which created the state's first professional police force.35
Demographic changes helped lead the way to "An Act to 
establish a System of Police in the town of Portsmouth and for other 
purposes" passed June 28, 1823 by the New Hampshire Legislature.36 
Instead of the old system of village constables, nightwatchmen, or 
private guards, the town of Portsmouth was to rely on seven 
"reputable freeholders" chosen by the selectmen for a one-year 
period.37 Their main duty was to arrest persons engaged in "riotous, 
wanton or indecent conduct." The offenses described were not 
felonies but, like rural constables, the police were expected to 
apprehend anyone engaged in more serious offenses. These 
developments paralleled those in larger cities. Roger Lane sees the 
emergence of the police in Boston in 1822 as part of the 
urbanization process.38 Linked to urbanization was the need to 
control behavior such as public drunkenness, vagabondage, assault, 
and lewdness.39 In Philadelphia, the introduction of professional 
police was a response to public disorders created by ethnic tensions 
and the presence of gangs.40
In New Hampshire an important component in the drive for 
local autonomy was the establishm ent of police courts in 1852. 
This gave local m unicipalities more power to determ ine which 
(nonfelonious) cases would be tried at the county level and which 
kept within town jurisdiction. Towns thus had more control over the
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judicial process than before. Every town was eligible to establish a  
police court made up of "one able, learned and discreet person, to be 
appointed and commissioned by the governor...to take cognizance of 
all crimes and offences and misdemeanors committed within said 
town, whereof justices of the peace now have or may hereafter have 
ju r is d ic tio n .”4 1
The state increased the powers of the police. In 1842 "any 
police officer upon view  of any offence committed against the  
provisions of this chapter [the law distinguished between offenders 
against the state and offenders against towns], may arrest the  
offender and forthwith carry him before a justice of the peace..."42 
Watchmen "shall be appointed and qualified in the same manner and 
shall have while on duty the sam e powers as police officers."4 3 
Watchmen remained a  typical feature of most American cities until 
the 1850's.44 By 1852 the police were becoming a more common 
part of the law enforcement apparatus in New Hampshire. They were  
still appointed on a temporary basis by town selectmen. The police 
were to be used "in the detection and conviction of criminals and the 
prevention of crime in their town..."45
The increasing professionalism of law enforcement methods is 
evident in the 1907 law permitting officers to measure and describe 
"prisoners, suspicious persons or lodgers" in their custody according 
to the  Bertillon m ethod. O fficers  w ere also authorized  to 
photograph such persons and to take fingerprints.46
By 1911 the growth of urban centers in New Hampshire made it 
necessary to establish some sort of statewide level of coordination 
between municipalities to control crime. In that year sheriffs and
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deputies w ere given statewide power to "serve criminal or civil 
processes, investigate crime, and to pursue and apprehend criminals 
tha t they now have in the ir respective  co u n ties ."47 This 
arrangement was a forerunner of the state police system which did 
not em erge in New Hampshire until 1937. Some sort of statewide 
law enforcem ent was needed, especially with the advent of the 
autom obile.
Jacksonian politics were very popular in New Hampshire during 
the years 1829-46  and thus some of the changes in the court 
structure found in the statutes com piled in 1842  reflect the  
Democratic impulse of the times.48 No jurors were to be summoned 
at the Superior Court of Judicature. Instead, if it became necessary 
to ascertain any facts by a jury, "an issue shall be made up, under 
the direction of said court, and transmitted to the court of common 
pleas for trial, and the verdict of the jury thereon shall be certified 
to said superior court, and judgment rendered thereon as the case  
may require."49
Liberal reform ers of the tim es w ere concerned about the 
potential danger of allowing unelected officials to excercise power 
over the general population. In theory, the jury could declare a 
defendant guilty only when the facts described in the trial fully 
matched the legal description of the crime in question. However, the 
jury was not obliged to defend or explain its verdict. By 1900 in 
New Hampshire the judge decided questions of law while the jury 
decided only questions of fact in most states.so
The Jacksonian impulse was not unlimited. A seat on the jury 
was not necessarily available to all citizens. Every December, the
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selectmen of each town in New Hampshire were required to draw up 
a list of potential jurors. The number of of jurors was determined  
by the number of rateable polls (i.e., those white males who paid a  
minimum property tax). In practice, this meant a  minimum of 15 
potential jurors to a maximum of 45, per town. Persons of certain 
occupations such as ordained ministers, attorneys, and the Governor 
of New Hampshire were exempt.51
To summarize, the criminal justice system of New Hampshire 
was relatively stable after 1816. While some of the nomenclature 
changed, the essentials of a multilayered system created to deal 
with varying levels of crime stayed in place. At the lowest level, 
justices of the peace provided basic criminal justice. Police courts 
took over much of the burden in 1852 but did not fully replace  
justices of the peace. The greatest change in court structure took 
place at the middle level. The Court of Common Pleas and the 
Circuit Court periodically appeared and disappeared. Finally, in 
1859, the Court of Common Pleas disappeared for good and the 
Suprem e Court of Judicature took cognizance of all felony trials. 
Occasionally, the geographic boundaries and session dates changed 
at the highest level of appellate and trial court. The court also 
changed its name and was variously referred to as the supreme court 
or as the superior court.
Urbanization led to the introduction of police in Portsmouth in 
1807 and thus paved the w ay for local legal autonom y for 
municipalities. Towns began to enjoy greater control over criminal 
justice as their law enforcem ent and judicial mechanisms became  
more professional. At the same time, the more traditional forms of
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law enforcement persisted. As late as 1914 nightwatchmen were  
still employed in some towns. W hile professional police officers did 
become more widespread as the state grew more urban, most of the 
law enforcement personnel found in New Hampshire were modified 
holdovers from medieval England: sheriffs and deputies, constables 
and coroners.
W e must now exam ine one final component of the criminal 
justice system: the trial process. Between 1641 and 1679, when
New  Hampshire was part of Massachusetts, a typical criminal case  
might begin with the arrest of an alleged offender by the local 
constable, marshal, or sheriff. In serious cases the suspect was 
bound over by a justice of the peace to await trial. After a jury of 
12 "good and lawful men” men was summoned, the attorney general 
indicted the accused (i.e ., formally charged him or her with an 
offense). If the jury found the indictment proper, they returned a  
presentment and the trial began.52 If the accused was found guilty, 
he or she was detained in the local jail to aw ait punishment. 
According to Douglas G reenberg, prosecutions w ere speedy in 
seventeenth-century M assachusetts.53
The trial process remained unchanged after New Hampshire  
was made a  separate royal province in 1679. Law specified the 
num ber of jurors as 12 *good and lawful men according to the 
commendable custom of England.” All serious criminal and capital 
trials w ere held before the Suprem e Court of Judicature.54 The 
basic process stayed unchanged with the provincial reorganization  
of 1692. Sheriffs and constables were given the right of requesting 
any person to help capture and arrest "any person or persons for
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violateing the sam e [peace], or for any other Criminal m atter or 
cause.” Those refusing such aid were liable to be fined up to twenty 
shillings, to be committed to forty-four hours in jail, or four hours 
in the stocks. This law stayed in effect until 1792.55
Antifederalism played a role in the development of the 
criminal justice system in New Hampshire just as it affected the 
judicial system of the national government. Antifederalism had a 
long tradition in America. Antifederalists feared that the 
Consolidated government” outlined by the Constitution would result 
in the creation of a new aristocracy.56 Conflict between the state
and federal governments was a reality from the very beginning of
American history. Some antifederalists were so worried about the
power of the central government that several early state
constitutions maintained the principle of the right to oppose the 
central government and the right to make their own constitutional 
ch a n g es .57 Antifederalists such as Governor William Paterson of 
New Jersey in the 1790's considered the Federal Government of the 
United States to be a threat to the individual states and their 
c i t i z e n s . 58 Antifederalists were concerned with the judicial 
system because they believed that under the common law tradition 
judges had the power to interpret the law so as to, within limits, 
create the law according to their own whim.59 Thus, the selection 
and control of judges was crucial. Antifederalists feared the 
domination of the judicial system by an elite. Some of this 
sentiment found expression in New Hampshire laws dealing with the 
trial process. For example, safeguards protecting the rights of the 
accused were passed in 1791. No one accused of a capital crime was
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to be tried until the grand jury of the superior court of judicature 
found a bill of indictment against him or her. Such a  trial was to be 
held in the county where the offense allegedly took place. The  
accused was also entitled to a copy of the indictment and a list of 
witnesses and jurors 48 hours before the trial. He or she was also 
entitled to have up to two lawyers assigned by the court.60 This 
was consistent with antifederalist support for the original Bill of 
R ig h ts .61 Also, in a trial for a capital crime, the accused was 
permitted to challenge the jury.62
Early New Hampshire statutes also specified the oaths to be 
taken and procedures to be followed by grand jurors and petit jurors 
in criminal cases. Members of the grand jury had to swear that "The 
State's counsel, your fellows, and your own you shall keep secret; 
you shall present no man for envy, hatred or malice; neither shall 
you leave any unpresented for love, fear, favor, affection, or hope of 
reward; but you shall present things truly, as they com e to your 
knowledge, according to the best of your understanding. So help you 
G O D ."63 A presentment was an accusation brought by the grand jury 
in the form of a  bill of indictment. The indictment was now a  
written accusation found and presented by a grand jury to commit 
and charge the person with an act which was against the law and 
punishable. The indictment was the physical means for starting the 
trial. The main purpose was to identify form ally the alleged
o ffen se .64
The laws on the trial process evolved over the first half of the 
century with anti-federalism feeding into Jacksonian ideas. W e can 
document this by looking at the laws as they existed in 1842 and as
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they continued to evolve in the remainder of the century. Briefly, 
the criminal trial process went as follows. A grand jury indictment 
was required for an offense punishable by a term in the state prison. 
No longer was this applicable just to capital cases. Every person 
indicted for a capital offense or a life term in the state prison was 
entitled to a copy of the indictment before arraignment. Again, this 
looks like an attem pt by Jacksonian-era reformers to protect the 
rights of the people against undue oppression by the state. 
Arraignment was the process where the accused was brought before 
the court to plead to the charge as read. The choice of plea was 
guilty, not guilty, or nolo contendere (a plea subjecting the accused 
to conviction but not admitting guilt).65 As before, the accused had 
the right to see a list of witnesses and jurors 48  hours before the 
trial and could request up to two lawyers to be assigned for his or 
her defense by the court. This was moved up to 24 hours before the 
trial by 1901. The defendant could peremptorily challenge up to 20 
jurors and more if there was sufficient cause.66
From the early days, provisions had been made for bail. In 
1901 the law stated, "All persons arrested for crime shall, before 
conviction, be bailable by sufficient securities, except for capital 
offenses where the proof is evident or the presumption great...Minors 
and married women, and their sureties shall be bound by their 
recognizances in the same manner as if the principals were of full 
age and unmarried." Even w itnesses w ere required to pay a  
recognizance to ensure their appearance at court.67
Safeguards on behalf of the accused were also passed into law. 
"No minor under the age of sixteen years, or person supposed to be of
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unsound mind, shall be permitted to plead guilty or shall be put upon 
his trial until counsel have been appointed to advise him and conduct 
his defense. If such person is poor, witnesses may, on motion of his 
counsel, be summoned in his behalf at the expense of the county.”68
Juvenile law sought to balance the rights of the accused with 
the public's right to be a parent, hence these cases were often heard 
in equity or probate court. Ever since the 1850's juvenile offenders 
had been treated as a  separate category in New Hampshire. Reform  
schools had been established in American cities as far back as the 
1820's. By the late nineteenth century they w ere increasingly  
perceived as inadequate institutions.69 Minors had been subject to 
the concept of parens patriae  which authorized the state to 
in tervene in fam ily relationships w henever the child's w elfare  
seemed to be at risk.70 Beginning in Illinois in 1898, the concept of 
the juvenile court was eventually instituted in nearly all states by 
1925.71 The juvenile court was intended to provide a  separate and 
m ore a p p ro p ria te  form  of ju s tice  for ju v e n ile  o ffen d ers . 
Unfortunately, the juvenile court ended up as yet another form of 
social control that was not particularly beneficial for the subject.72 
The New Hampshire statute protecting minors under the age of 16 
was part of the process of differentiating criminal justice by age  
group. Just as adolescence was regarded as a distinct phase in life 
in Am erica by 1900, the institutionalization of a  separate form of 
criminal justice was now considered to be appropriate for juvenile 
offenders.
W hile efforts were underway to ensure fair treatm ent of the 
accused in New Hampshire, there were also provisions for ensuring
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the public's right to produce enough evidence to convict a suspected 
criminal. In 1901 a justice of the peace or police court had the 
power to issue a search warrant for searching "any place therein 
described, in the daytime, upon complaint, under oath, that it was 
believed that a person liable to arrest for a crime was concealed  
therein, or that gambling was carried on there in .*73 A search 
w arrant was also applicable in case it w as believed that the 
following sorts of property were located inside the ”place: property
believed to have been stolen, em bezzled, or fraudulently obtained; 
fa lse , forged, or counterfe ited  bank bills and sim ilar legal 
docum ents; gam bling equipm ent; burglar's tools; spiritous or 
intoxicating liquors, gunpowder or explosives in a quantity or 
manner forbidden by law,* and the catch-all "subject matter of any 
offense not here specially mentioned."74 Unfortunately, the court 
records used for this project reveal nothing directly about the 
employment of this power. One can surmise that it was used by the 
extrem ely  d eta iled  descriptions of property a ffected  in most 
property crimes. Not only is absolutely every item accounted for in 
most such records but the exact valuation is also provided. The  
ability to seize such crucial evidence must have been important for 
the prosecution of the accused. The only problem with this 
assumption is that detailed property inventories are available for 
the entire period, not just 1901-14.
So far we have reviewed the changing laws regarding crime 
and the evolution of the criminal justice system in New Hampshire. 
The changeover from corporal punishment and fines to imprisonment 
for serious crime was complete upon the opening of the State Prison
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in Concord in 1812. The construction of the prison marked a new 
stage in penal history. Som e background information on the 
establishment of the institution is required in order to understand 
the prison's function in the criminal justice system of nineteenth- 
century New Hampshire.
Prisons were first described as distinct buildings in New 
Hampshire laws in "An Order Relative to Fort Loyal, the 
Compensation of the Commander and the Use of It as a Prison" on 
June 2-3, 1686. Captain Edward Ting or Tyng was made commander 
of Fort Loyal which was to be "made use of as a prison for the 
present."75 At this time, prisons were rather impromptu structures 
with little resemblance to the imposing stone edifices to come.76 
Prior to Fort Loyal the only prisons mentioned in the laws were 
apparently private dwellings. In the 1679 laws, the "houses & yards 
of the said Keepers, shal be allowed & accounted the precincts of the 
said prisons."77 The next mention of a prison in the New Hampshire 
province lav/s was "An Act for Providing for a Prison" (May 1695). 
The sole prison provided for all of New Hampshire was to be Samuel 
Cutts's windmill in Portsmouth which was "to be fitted for a 
Prison."78 "An Act for Providing a Prison in This Province” passed 
July 2, 1697 designated "the ffort on m'r Thomas Grafforts Hill at 
Portsmo'" as a prison.79 On November 9, 1699 the Council and 
General Assembly voted, "That a strong logg house be built in the 
Province for a Prison, of thirty foot long, fourteen wide, one story of 
seven foot high, two brick chimneys in the mids, five foot each, to 
be don forthwith strong and substantial, the Treasurer, the Overseer, 
and the charge, to be paid out of the next Province Assessment, to be
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sett in Portsmouth, in or near the Great Fort."80
There was no concept yet of prison as an instrument for 
reforming criminals. Prison as a means of reforming criminals was 
an idea of the Enlightenment that did not fully em erge until late in 
the eighteenth century. Until then crime was viewed as sin which 
m eant that punishment consisted of retribution and incapacitation. 
Even Beccaria focused on prisons more as a  means of deterrence than 
re fo rm a tio n .81 The first real prison legislation in New Hampshire 
was passed on May 15, 1714.82 W hat were the purposes of and who 
were the inmates of such a prison? The only long-term inmates of a 
N ew  H am pshire  prison before  the 1790 's  w ere  d eb to rs .8 3 
Imprisonment for debt was not so much a form of punishment as 
security for the creditor. A debtor in prison was much less likely to 
disappear from the scene • even if he couldn't very well manage to 
raise money to pay back his creditors. None of the criminal statutes 
before the 1790's specified imprisonment as a method of punishment 
for criminals. There was no concept yet of prison as an instrument 
of reforming criminals. Persons were committed to prison to await 
trial, to await the imposition of their punishment, for short-term  
detention as a public safety measure, or as prisoners or war. In 
fact, prison keepers who allowed a  convicted prisoner to escape  
would be penalized by suffering the same punishment prescribed for 
the escapee. This applied to debtors too: "And if the prisoner soe 
Escaping w ere Imprisoned for Debt the prison Keeper shall be 
Answerable to the Creditor for the full debt."84 Without a  doubt, the 
law encouraged vigilance on the part of the prison keeper.
Until the laws w ere revised in the 1790 's , the prison's
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function in New Ham pshire cannot be accurately described as 
punitive. This began to change in the early nineteenth century. The 
first real proposal for a  state prison was m ade in the New  
Hampshire House of Representatives on June 12, 1804. Governor 
John T. Gilman declared, "The frequent escapes of criminals and 
others from our common prisons seems to require the attention of 
the Legislature to the subject - when the hope of impunity is great, 
one mean [sic] of preventing crimes is wanting - If some plan could 
be devised and carried into execution for confining criminals to 
labour, it might have a tendency to reform them; or at least those 
who were able to labour might earn their living without expence to 
the public."85 The idea of reforming criminals was a new concept; 
this is an early expression of an environm ental explanation for 
crime. Rather than seeing criminals purely as sinners or purely as 
rational beings who m ade decisions to commit crim es, reformers 
began viewing crim inals as a product of their environm ent. 
Reformers thought that it might be possible to undo the dam age  
inflicted upon a criminal in his childhood and thus to 'reform ” him.86 
Gilman's statem ent illustrates a major shift in regard to the 
purposes of punishment. Three purposes of imprisonment are  
evident in Gilman's statement: 1) preventing crime, 2) reforming
the criminal, and 3) ensuring that the plan be economically self- 
supporting. The second and third points are very important. They  
represent a major intellectual shift in regard to the purposes of 
punishment. Instead of only deterrence, the purpose now included 
the reformation of the criminal which foreshadowed the change in 
crim inology from the classical school to the positivist school
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described in Chapter Two. A committee of the House was formed to 
study the problem.87 No further mention can be found in the New  
Hampshire House or Senate journals until December 26, 1805. At 
this date, the House merely agreed to postpone to the next session 
the committee's report. The report is probably the first link in the 
chain between Governor Gilman's proposal and the New Hampshire 
S enate  com m ittee headed by Daniel W ebster which presented  
Governor Plumer with a proposal to revise the criminal code in 1812.
The report in question appears to exist only in manuscript 
form and is titled "Prison C om m etee's  [sic] Report of 1805."  
According to the com m ittee, a location "near the Academy" in 
Concord was the most suitable site for a prison and that the total 
cost of the prison, the yard, overseer's buildings, and workshops was 
estim ated to be $48 ,000 .88  The stone building material was to be 
supplied for free by "a number of Gentlemen belonging to said Town." 
Architectural plans w ere subm itted along with the com m ittee's  
report. The proposed stone was described as "in every respect 
S uitab le  for the im portance of the work" by S tuart Park, 
superintendant of the Massachusetts State Prison. Park supervised 
the construction at Concord. Park had built several jails and prisons 
in New England including the Massachusetts State Prison in 1803-06  
and the Vermont State Prison in 1809.89
Prison architecture was an essential com ponent of reform  
ideology in the early nineteenth century. As early  as 1768 in 
England the rebuilt Newgate Prison in London had been designed with 
reformation of the inmates in mind. John Bender says that the 
building "reminded all who would enter, or even pass by, of the
pow er of confinem ent to a lte r  the spirit through m ateria l 
r e p r e s e n t a t io n .”90 David J. Rothman speaks of the ”moral 
architecture” that characterized prisons and other institutions built 
in early nineteenth century America. Architects designing prisons 
provided for the isolation of the prisoner and the establishment of a 
disciplined routine necessary for reform.91 Museum curator William  
N. Hosley, Jr. points out that the workshop and individual cells 
housing each inmate at the Vermont State Prison w ere 'important 
features" of the reform program. He also states, "That a well- 
designed prison would resem ble a university suggests the lofty 
aspirations of the prison reform movement."92 The New Hampshire 
plans called for a  three-story structure measuring eighty-five feet 
long by forty-two feet wide with sixteen rooms each on the first 
and second floor and eight rooms at the top. Cells measured seven 
and a half by ten feet except for the third floor where they were  
eleven and a half by eighteen feet. The first two floors had a 
'convict eating room” measuring approximately eighty-five feet long 
by ten feet wide. On the third floor this space was designated as the 
"Inspectors W alk.” The walls w ere four feet thick except for the 
third floor where they were three feet thick.9
The N ew  Ham pshire State Prison plans cited above w ere  
similar to the Auburn plan of 1816 in that inmates were isolated in 
their cells at night but mingled together in silence in the dining hall 
and while at work. These plans embodied somek of the major 
objectives of the early prison reformers, including isolation and 
inspection of inmates. The initial plans for New Hampshire were not 
for a large prison; this would cause problems later on.
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The prison plans languished in committees over the next three 
years. Finally, on December 17, 1808 the House authorized a 
committee of three to receive proposals for building the prison and 
to superintend its construction.94
Although a place of punishment, the prison was also a place of 
reformation and as such was a symbol of modernity. This ties in 
with the concept of the prison as a reforming institution. As Hosley 
points out, state prisons were looked upon as status symbols in the 
early nineteenth century. Prisons were regarded as progressive, 
humane institutions designed to create good citizens out of 
crim inals.95 Thus, one should not be surprised at the relative ease 
with which land and building materials for the New Hampshire State 
Prison were acquired: two acres of land were deeded to the State by 
Joshua Abbott and an initial 3000 tons of stone located in a Concord 
quarry a mile and a half away. However, the town fathers were 
taking no chances; the site chosen was so removed from the center 
of Concord that a special road had to be constructed just to reach 
the prison.96
The dimensions of the prison were enlarged from the original 
plan in 1810. Now the House of Representatives wanted two wings, 
each eighty feet long, thirty-six feet wide, three stories high, and 
containing thirty-six rooms each. Attached to the prison would be 
the superintendent's house, fifty feet long, twenty-two fee t wide, 
and three stories high. In back of the prison would be a  wooden 
workshop measuring one hundred feet long, twenty-five feet wide, 
and two stories high. The whole was to be enclosed by a  fourteen 
foot high stone wall. The cost was estimated at $35 ,000 .97  The
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deadline for completion was extended another four years.98
The era of imprisonment and belief in its reformative effect 
was about to begin. "As it is highly probable that the State Prison 
will, in the course of this season, be completed," observed Governor 
William Plumer on June 11, 1812, "it will be necessary that our code 
of criminal law should be revised, and also police laws enacted for 
the governm ent of this new and important institution."99 Two 
hundred copies of the proposed bill revising the criminal code were 
printed the next day and distributed to the members of the New  
H am pshire House. M eanw hile , the House approved another 
installment of $10 ,300  for finishing the State Prison. On June 17, 
the  House passed "An Act providing for the regulation and  
governm ent of the State Prison" and "An Act to punish certain 
crimes by solitary imprisonment and confinement to hard labor" on 
June 19.100 The Legislature also approved a $1200 appropriation as 
start-up costs for "stock and tools for labor, victuals and clothes 
for the prisoners &c ."101
Once the new law mandating punishment at hard labor was 
passed on June 19, the directors of the prison took appropriate 
measures. On October 9, they voted to request the governor to place 
an order for $ 50 0  from the state treasurer "for the support 
m aintenance and em ploym ent of the convicts" who would start 
arriving in the near future.102
Three weeks later the directors voted to use the money to 
purchase "sundry blacksmith's tools and apparatus now in the 
Smith's shop" and "also a quantity of Iron."i03 "An Act Providing for 
the Regulation and Government of the State Prison" was passed on
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June 19, 1812. It provided a legal framework for the powers of 
prison personnel and financial administration. On November 17 the 
directors drew up a  six-article set of rules and bylaws regulating 
daily life within the prison.
As early as May 22, 1812 applications for the warden's  
position began to arrive in Concord. William Colston of Claremont, 
New Hampshire sent a letter addressed to "The Board of visitors or 
Derectors of the States Prison" expressing his interest in the job. 
His experience a t the recently-constructed Verm ont S tate Prison 
consisted of 21 months as an overseer and master weaver. Included 
w ith  C o ls to n 's  a p p lica tio n  w as a "ch arac te r" ( le tte r  of 
recommendation) signed by 12 of "the most respectable Gentlemen in 
Windsor [Vermont]" dated May 7, 1812.104 Also included was a short 
"character" from William Leverett and Oliver Farnsworth, visitors of 
the Vermont State Prison. As it turned out, the governor of New  
Hampshire with the advice and consent of the council appointed the 
prison warden and Colston did not get the job.105 Trueworthy G. 
Dearborn of Greenland, New Hampshire was appointed warden with a 
salary of $500 a year and Samuel Sparhawk and Samuel Green of 
Concord were appointed directors of the prison at a  meeting of the 
governor and council held August 10.106 It was impossible to find 
out whether Dearborn had been a  political supporter of the governor 
but political loyalties definitely played a part in the appointment of 
some later wardens.107
The building which opened its doors in November, 1812 was  
m ade of granite quarried from Rattlesnake Hill near Concord, New  
Hampshire. Its final dimensions were one wing seventy feet long,
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thirty-six feet wide and walls three feet thick. There were thirty- 
six cells. Those on the first and second floor measured eight feet by 
nine feet while the six cells located on the third floor were a more 
generous ten feet by seventeen feet and w ere intended for sick 
prisoners. The structure was surrounded by a  fourteen-foot granite 
wall. Initial costs for the prison came to $37,069.76.108
W arden Dearborn was not slow to advertise the fact that the 
prison was ready for business. In the N ew -H am psh ire  Patriot and 
Concord G aze tte  he ran the following notice: "The Sheriffs of the 
several Counties in the state of New-Hampshire, are hereby notified, 
that the STATE PRISON, at Concord, is now ready for the reception of 
any convicts sentenced to said Prison.”i09  On November 23, 1812  
the prison doors swung open to admit the State's first convict. He 
was a  thirty-one year old horse thief from Meredith, New Hampshire 
named John Drew. His sentence was four years at hard labor.11 o
Chapter Five will be devoted to an analysis of the crimes 
committed by the inmates who served time in the State Prison 
during the period 1 8 1 2 -1 9 1 4 . W e  w ill a ttem p t to m ake  
generalizations about the inmates them selves with the aid of a 
quantitative study in C hapter Five. Finally, w e will exam ine  
punishment in action in a  detailed analysis of prison practice over 
the period 1812 -1914 . Changes and their significance will be 
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CHAPTER IV
CRIME AND SOCIAL CHANGE IN NEW HAMPSHIRE, 1812-1914
Upon opening the "Register of Convicts" located at the Division 
of Records-Managem ent and Archives in Concord one finds a brief 
entry for John Drew who was committed to the New Hampshire State 
Prison on November 23, 1812. He was a  31 -year old horse thief from 
Meredith and he served a full sentence of four years at hard labor. 
His is the first of 4154 entries made in the State Prison registers in 
the next century. 1
With the aid of a quantitative com puter program , I will 
describe and analyze a large sam ple of these entries in order to 
draw some conclusions about crime in New Hampshire at the felony 
level. I will analyze and describe the offenses which resulted in a  
prison term , categorize  the offenses according to the original 
records and the New Hampshire laws, and provide a  detailed portrait 
of serious crime in New Hampshire. W e can learn, for example, the 
kind of property most commonly the object of crim e in New  
Hampshire, its value, and how the nature of such crimes changed  
over time. I will ask similar questions applicable to violent and  
moral felonies and other crimes, and make comparisons to other 
regions of the United States.
B efore  w e begin, how ever, w e need to discuss the  
historiography of nineteenth century crim e and, in addition, to
193
provide a description of the relevant New Hampshire records and the 
methods of analyzing the records. Even though my study is 
concerned only with felonies, it is possible to relate my findings in 
a general way to the findings of other scholars who have not limited 
themselves to analyzing felonies only. A brief discussion of their 
findings is necessary to provide a  context to see how crime in New  
Hampshire compared to crime in other regions.
S ince the 1960 's , the  history of crim e has a ttracted
significant interest. This is not surprising. Not only was the decade
a period of civil unrest, but the discipline was focusing on the lives
of ordinary people in order to give them a voice and a place in
national history and to confront the emphasis on national politics 
and diplomacy that had dominated historical writing. In their study 
of crime, scholars focused on changes in the rates of various crimes 
and regional variations as well as d ifferences betw een crim e  
patterns in urban and rural Europe and America. Their findings have 
not always agreed but certain trends have been noted.
Theodore N. Ferdinand describes the overall pattern of crime in 
Boston as an "almost uninterrupted decline” from a  peak in the late 
1870's up to 1951.2 Individual types of crime departed from this 
pattern, however. Murder, assault, and larceny most closely follow  
the general pattern of decline while manslaughter, rape, robbery, and 
burglary differ in varying degrees. Ultimately, Ferdinand says there  
are three explanations for Boston's pattern of crime: a) the attitude 
and effectiveness of the police, b) events like wars or economic 
depressions which temporarily disrupt community routines, and c) 
gradual structural changes such as the growth of a  middle class.3
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Roger Lane's study of Massachusetts between 1835 and 1900  
agrees that serious crime decreased to a  great extent.4 At the same 
time, petty crime was on the increase. Lane suggests that the 
urbanization of M assachusetts had a  "civilizing effect" on the  
population. Thus, the rate of serious crimes per 100,000 population 
declined but the rate of minor offenses increased. Lane derived his 
crime rates from lower court cases, jail commitments, grand jury 
cases, and imprisonments in Massachusetts for the years 1835- 
1 9 0 0 .5  He concludes, "What had been tolerable in a casual, 
independent society was no longer acceptable" in an urban society 
which required close living quarters and a  more regulated life and 
working conditions.6
Michael S. Hindus finds a  significant difference in patterns of 
crime between M assachusetts and South Carolina for the period 
1767-1878 . The patterns for Massachusetts changed dramatically  
over time while South Carolina's did not.7 In Massachusetts, the 
crime rate peaked in the 1850's, declined, then peaked again right 
after the Civil W ar, and then declined.8 M assachusetts crim e  
characteristically involved property offenses and a  declining number 
of moral offenses. In contrast, crime in South Carolina stayed at a 
consistently high rate and was mostly a matter of violence.9 Hindus 
says the patterns of crim e are  "distinctly correlated" to the  
econom ic, social, and cultural characteristics peculiar to each  
s ta te .10 The pattern of property and moral crimes in Massachusetts 
can be explained in part by the dislocation caused by urbanization 
and in d u s tria liza tio n .11 South Carolina's consistent pattern of 
violent crime can be explained by the presence of a strong cult of
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honor which required a violent response to perceived insult and by 
the absence of a "predatory class of whites.'1 2
Edward L. Ayers confirms Hindus's general thesis that the 
American South exhibits a  consistently higher level of violent crime 
than does the North. Property crime existed in the nineteenth- 
century South but it w as m ainly associated  with the black 
p o p u la tio n . 13 Ayers does not provide statistics on crime rates per 
population but his survey of incarceration rates in northern and 
southern penitentiaries reveals a "pattern strikingly similar to one 
another": a  dramatic rise in the late 1 8 5 0 's .1 4  Ultimately, Ayers
links the incidence of crime in the South to economic changes. From 
the 1850's onward, the South's economy was linked to the national 
economy which m ade it more vulnerable to the business cycle 
endured by the rest of the country.15 The emancipation of the slaves 
was of great importance in relation to changes in the patterns of 
crime. By the 1870's the most common form of crime had changed 
from white violence to black theft.16 However, violent crime, even 
today, remains consistently higher in the South than in the rest of 
the United States.17
According to Ted Robert Gurr, the general pattern of serious 
crime in Europe and "perhaps also" the United States has been one of 
a  long decline followed by a  recent increase.18 Violent crime in 
nineteenth -century  Am erica declined in the 1840 's  and then  
significantly increased in the 1 8 5 0 's .19  Next cam e a decline which 
was followed by surge upward right after the Civil W ar and then 
another decline in the 1890 's .20 Violent crim e once again rose 
dram atically  in the early  twentieth century, declined from the
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1930's through the 1950's, increased dramatically in the 1960's, and 
then slightly declined during the 1980's. This pattern was similar 
to that of Europe except for the fact that America's rate of violence 
was five times higher than that of Europe as a  whole.21 Rates of 
violent crime among black Americans have increased greatly while 
those among whites have d ecreased .22 This patterns of violent 
crime in the United States over the past 150 years can be explained 
in part by the changing socioeconomic status of immigrants and  
blacks and w ar because Am erican society is stratified along  
economic and ethnic lines.23
Eric H. Monkkonen supports Guriys assertion that American and 
European rates of violent crime are very different. Monkkonen sees 
the years 1850-1875 as the crucial period when the United States  
"began its bloody divergence from the rest of the W estern world.”24 
The crucial difference lies in the magnitude and timing of American 
rates of violent crime.25 Monkkonen based his study on a  comparison 
of three cities: New York, London, and Liverpool. Liverpool more
closely resembles New York than London because it had a  high 
number of Irish immigrants and a higher level of violence than 
Lo n d o n .26 After the Civil W ar the New York homicide rate declined 
but Britain's declined far more.27 One reason for this phenomenon, 
Monkkonen argues, was the presence of guns in American society. 
Another was weak punishments in the United States. Many New York 
homicides were judged to be "reasonable" which was also typical of 
the American South.28 The message received by American society 
was that punishment was likely to be slight or nonexistent as long 
as murder was kept within certain social bounds.29 Monkkonen says
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the higher Am erican homicide rate is mostly a  result of high 
im m igration, high population growth, m odest punishm ent, and 
increased gun usage.30
Eric Monkkonen also investigated crime rates in his study of 
crime and poverty in Columbus, Ohio for the period 1860-1885. His 
results present a different picture from the others cited so far. He  
found "considerable stability" between 1867 and 1891 for the whole 
state, which is in contrast to the decreasing crim e rates more 
typical of other regions.31 Monkkonen explains this by positing the 
existence of two different types of cities. Unlike eastern cities, 
which he describes as mature industrial cities, Columbus, Ohio was 
just making the transition from a pre-industrial economy. The  
significance of the difference lies in that, at some point during their 
developm ent from pre-industrial to mature industrial stages, cities 
go through changes in crime patterns as well. There is a decrease in 
the incidence and prosecution of traditional, d irect forms of 
criminal behavior like theft and murder.32 Monkkonen also shows 
that violent crime rates were higher in the hinterland of Columbus 
and that a new form of crime - theft by trick - was emerging in the 
c ity .33 On the other hand, Monkkonen finds a  sharp increase in 
violent crime during and after the Civil W ar which he blames on 
changing values and looser social control caused by the war.34
Finally, Lawrence Friedman and Robert Percival corroborate  
the general consensus of a decline in serious crime after the Civil 
W ar in their study of Alameda County, California for the years 1870- 
1910. Their conclusion is based on arrest rates. They conclude that 
arrest rates for serious crim es such as murder, arm ed robbery,
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violent rape, and burglary "confirm the idea of a long, deep  
dec lin e ."35 Alameda County had been a  notoriously violent region in 
the 1850's which coincides partly with the period 1850-75  when, 
according to Monkkonen, homicide rates of Britain and the United 
States diverged. Friedman and Percival do not speculate on the 
reason for the decline in serious crime between 1870 and 1910. By 
point of comparison, they supply the arrest rates for serious crime 
in Alameda County in 1970 which "certainly do suggest a  huge, real 
increase in crime."36
II.
Before relating the N ew  Ham pshire records to the above  
findings, it is important to understand the scope and organization of 
these records. The criminal population examined here consists of all 
of those persons convicted of a  felony in New Hampshire between 
1812 and 1914 and sentenced to one year (the minimum term) or 
more in the state prison. From 1812 onward, all felons were sent to 
the state prison. Records on felons are far more com plete and 
accessible than those for petty offenders. By focusing on felons we 
will be analyzing only the most serious forms of crim e. Petty 
crim es and m isdem eanors w ere more common phenom ena but 
felonies w ere an indication of what forms of behavior w ere truly 
intolerable to society. The nature of a  society's core values are  
expressed in part by the punishment given to transgressors.37
All felons who actually served time in the New Hampshire  
State Prison are recorded in the "Register of Convicts" for the period
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1 812 -1883 . The rem ainder are recorded in two other ledgers 
designated "[New Hampshire] State Prison Records [1874-1915]" and 
"New Hampshire State Prison. Record of Gain and Loss in Population 
[1905-1936]." These ledgers are located in the Division of Records- 
M anagem ent and Archives. Characteristically, these manuscript 
ledgers supply extremely brief notations about the convicts: name,
age, birthplace, date of conviction, crime, date of admittance to the 
prison, sentence, and date of discharge.38
At rare moments the ledgers provide brief notations on the 
prisoner's behavior, physical appearance, or status. For exam ple, 
Edward J. Lynch, convicted of stealing a gold watch and sentenced to 
one to two years on May 3, 1905 in Portsmouth is described thus: 
"Left leg broken at knee. Foot turns in. Very lame."39 Thomas Clark, 
convicted in Septem ber 1818 of stealing a pig and sentenced to two 
years in prison died on April 11, 1819 of the "French disease."40 The 
notation "sixth time" by Sidney Nelson's entry for a  burglary  
committed in Dover in 1875 would suggest a recidivist of major 
p ro p o rtio n s .41 Regrettably, such helpful annotations as these are 
few and far between. Slightly more detailed entries can be found in 
the "Description Registers" for 1881-98 and 1899-1906. The main 
value of these latter two sources is the listing of many prisoners' 
occupations before conviction.
After 1858 most of the published annual prison reports supply 
the information (except for the exact dates of admission and  
release) found in the ledgers. From the ledgers and publications one 
can construct a  basic listing of inmates. Court records are the other 
major primary source of information. Because such records are
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often missing, restricted, or otherwise unavailable, I decided to 
restrict the scope of this analysis to 820  cases (19.5%  of the total) 
from Rockingham County (1812*1914) and Strafford County (1870- 
1 9 1 4 ).
Court records consist of written indictments (i.e ., a formal 
charge m ade by the jury) or court bills (in form, very similar to 
indictments but clearly stating the jury's verdict and the court's 
sentence). Both the indictment and court bill were written on a  
standard  form , em ploying legal phrasing that hardly varied
throughout the period under consideration. Luckily for the  
researcher, most of the records consist of standard printed forms 
with blank spaces filled out by the clerk of the court. Court records
frequently supply information missing from the prison registers and
published reports: actual date and location of the crim e, detailed
description of the act, and residence of the offender and victim. In 
rare cases, the occupation of the offender is also listed. At times, 
pages were appended to the basic court record form. Sometimes one 
will find a  p iece of evidence such as co unterfe it m oney,
correspondence, or the coroner’s inquest.folded in with the court 
record. For exam ple, enclosed with the court bill for the John 
Blaisdell manslaughter case is a 60-page trial transcription and a  
list of 22 witnesses.42 Enclosed with the indictment accusing Isaac 
B. Sawtelle of murdering his brother Hiram F., are long detailed  
depositions, testimony trancriptions, a  list of jurors, telegram s, and 
other documents.43 Such finds are very rare, however.
Court bills and indictments a re  invaluable for providing a  
reasonably complete picture of crime in New Hampshire. The court
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records used for this project include 545  for Rockingham County 
covering the years 1812-1914 and 275 for Strafford County covering 
1870 -1914 .44  I chose these cases because they were accessible and 
nearly complete. I matched every prison ledger entry to an existing 
court record or reference in the published annual prison warden's  
reports. These  court records represent every  single felony  
conviction and incarceration for Rockingham County for the period 
1812-1914 and Strafford County for the years 1870-1914.
It is important to note that the cases referred to here are of 
criminal acts not individuals. A recidivist (one convicted of a crime 
two or more times) would be counted as two or more cases. In an 
incident in which accom plices w ere sentenced to prison, each  
person's record was counted as a  separate case. Most often each 
convict had his or her own separate court record, even if two or 
more of these persons were involved in the same crime. Thus, there 
were actually fewer than 4154 people  who served time in the prison 
between 1812 and 1914 and there are fewer than 820 people  in the 
sam ple to be analyzed here.45 Recidivism is noted w henever 
possible in this study and will be discussed in relation to the 
efficacy of punishment.
Additional sources include newspaper accounts (surprisingly 
hard to find before 1840) and some miscellaneous documents such as 
trial accounts and inquests filed with the court records. Most 
newspaper coverage of crime before 1840 was of spectacular crimes 
com m itted in locations outside New H am pshire. O ccasionally, 
newspapers would run a notice informing the public of a  suspect-at- 
large or an escaped criminal. The miscellaneous documents are very
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few  in number but very helpful. These sources w ere used to 
supplement the basic information found in the court records
The data assembled from these sources were then coded and 
entered into a  com puter database.46 A basic list of crimes was 
drawn up based on the statutes outlined in Chapter Two. Crimes 
w ere then divided into four major categories: property, violence,
morals, and "other" including such disparate offenses as perjury and 
being a tramp. Difficulties arose from the original sources.47 In 
most cases, the entry for crime in the register matched up to the 
indictment or conviction described in the court record.
Court records are  invaluable for the details they supply. 
Among the variables supplied by court records are the value of the 
property affected and the type of property involved. Value is given 
in dollar amounts which have been rounded off to the nearest whole 
number. Value was then converted to constant dollars to make a 
comparison possible.48 Type of property has been categorized (see  
Tables 1-2). W henever two or more types of property are involved, 
they are classified as "Various." "Various" usually includes two or 
more of the other types of property commonly listed: money,
clothing, horse, etc. Sometimes less common sorts of property are 
present as well but single examples of these are subsumed under the 
heading of "Other." W e are concerned only with property most 
com m only affected by crim e here. Naturally, this lowers the  
frequency for other categories of property whenever one of them is 
present in the two or more "various" items listed in a  single
property crime.
Both the sentence given by the judge and sentence actually
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Table 1
Typa of Proparty Affactad by Crlma In Naw Hampahira, 1812-1914
Fraquanclaa








Other Livestock 27 4.2%
Food 21 3.2%
Horse and Vehicle 1 6 2.5%
Liquor 1 3 2.0%
Jewelry 1 1 1.7%
Barn 1 1 1.7%
Vehicle 8 1.2%





•Includes 11 cases from the "Other* crimes category that involved property but that 
were not classified as "Property" crimes.
Source: Court Bills and Indictments, 1812-1914, Rockingham County, MS, Div. of 
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford County, MS, Justice and Administration Building, Dover, N.H.
Tabla 2
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Typa of Proparty Affactad by Crima in Naw Hampahira, 1812-1914 
By Dacada and Collapaed into Baaic Categoriaa
Parcantaga of Caaaa
Dacada Typa I 1 Typa 21 Typa 31 Typa 41
1810'S 30.9% 2.4% 2.4% 35.7%
1820'S 44.4% 3.7% 14.8%
1830's 20.6% 3.0% 14.7%
1840's 30.8% 3.8% 30.8%
1850's 25.0% 7.1% 10.7% 7.1%
1860'S 29.7% 3.7% 5.5% 7.4%
1870'S 16.1% 8.6% 5.4% 20.4%
1880'S 36.1% 1.0% 2.1% 11.3%
1890's 13.6% 3.4% 9.1% 10.2%
1900‘S 28.9% 3.8% 9.6% 10.6%
1910's 38.6% 8.8%
TOTAL 27.2% 3.4% 5.2% 14.3%
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Percentage of Cases Total
Decade Type 51 Type 61 % 4 N
1810'S 11.9% 11.9% 100% (42)
1820'S 11.1% 26.0% 100% (27)
1830's 23.5% 38.2% 100% (34)
1840's 7.7% 26.9% 100% (26)
1850's 7.1% 43.0% 100% (28)
1860's 13.0% 40.7% 100% (54)
1870's 15.1% 34.4% 100% (93)
1880's 15.5% 34.0% 100% (97)
1890'S 17.1% 46.6% 100% (88)
1900'S 37.5% 37.5% 100% (104)
1910'S 5.3% 47.3% 100% (57)
TOTAL 13.2% 36.7% 100% (650)
‘ Includes 11 cases from the 'Other* crimes category that involved property but that 
were not classified as 'Property* crimes.
1) BASIC PROPERTY CATEGORIES
Type 1 (Fungible): Money, Watch, and Jewelry 
Type 2 (Structural): House, Bam, and Other Building 
Type 3 (Edible): Food and Liquor
Type 4 (Agricultural): Horse, Horse and Vehicle, Vehicle, and Other Livestock 
Type 5 (Dry Goods): Clothing, Firearms, and Tools 
Type 6 (Miscellaneous): Other, Unknown, and Various
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Source: Court Bills and Indictments, 1812-1914, Rockingham County, MS, Div. of 
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford County, Justice and Administration Building.
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served are analyzed since the two differ rather frequently.49 How 
soon a convict was discharged from prison should also tell us 
something about the nature of punishment. For exam ple, the 
introduction of parole might indicate a  renew ed faith in the 
rehabilitative powers of imprisonment. On the other hand, it might 
just serve as another method of preventing overcrowding.
In Chapter Two we discussed the official definition of crime 
according to the New Hampshire statutes, or the "law in the books.” 
Here we will examine the law in action by examining how the courts 
implemented the statutes. The courts are presumably a reflection of 
society. Seacoast society was in a state of transition during the 
nineteenth century and this was reflected to an extent in the types 
of crimes prosecuted and punished.
Rockingham County and Strafford County are located in the 
southeastern corner of New Hampshire along the seacoast (see  
Figure 1). This part of the state has been described as "typical 
coastal plain country* except for the Pawtuckaway Mountains in 
Nottingham, the Blue Hills in Strafford, and Hussey Mountain in 
F a rm in g to n .50 Most of the country is gently rolling and becomes 
flatter as one approaches the sea. The major rivers of Rockingham  
County and Strafford County are the Piscataqua, Salmon, Cocheco, 
Lamprey, and Oyster. All 18 miles of New Hampshire's seacoast fall 
within Rockingham County and the state's only harbor is located 
there, at Portsmouth (see Figure 1).51
The coast was the site of the earliest European settlement in 
New Ham pshire (1623 ) and consequently w as most extensively  
deforested and placed soonest under cultivation. A number of towns
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F ig u re  1
Map of New Hampshire
S o u rc e : J. Duane Squires, The Story of New Hampshire (Princeton, 
1964).





were established along the seacoast and rivers: Dover, Portsmouth,
Exeter, Hampton, Rochester, Durham, Somersworth, Newmarket, and 
others. The economy was mainly agricultural except for the  
im m ediate seacoast in which fishing, shipbuilding, and trading  
dom inated.
During the course of the nineteenth century Rockingham County 
and Strafford County underwent great changes in population and 
economic development. New Hampshire experienced an unstable rate 
of growth during the nineteenth century which was mirrored in the 
growth rates for Rockingham County and Strafford County (see Table  
3 and Figure 2). Several new counties were established inland. In 
1823 Merrimack County was established and about half of the new  
county was created from towns that had belonged to Rockingham  
C o u n ty .52 This accounts for the loss of 19.6%  of its population 
between 1820 and 1830. Between 1840 and 1850 Strafford County 
experienced a severe drop in population for the sam e reason: from 
61 ,127  inhabitants to 29 ,374 , a  loss of 52.0% . Half of Strafford 
County was used in the creation of Belknap County and Carroll 
County in 1840.53 Meanwhile, Rockingham County grew at a modest 
pace and experienced a slight loss of population during the 1860's. 
Between 1860 and 1910 the population of Rockingham County was 
nearly stagnant while Strafford County grew at approximately the  
same rate as the state except for a large spurt of growth in the 
1880's (see Table 3).
John J. Cate described what the changing circumstances meant 




Population Growth, 1810-1910 










1810 50,175 41,595 214,460
1820 55,107 +9.0% 51,117 +18.6% 244,161 +12.2%
1830 44,325 -19.6% 58,910 +13.2% 269,533 +9.4%
1840 45,771 +2.9% 61,127 +3.6% 284,574 +5.3%
1850 49,194 +7.0% 29,374 -52.0% 317,976 +5.3%
1860 50,122 +1.9% 31,493 +6.7% 326,073 +10.5%
1870 47,297 -5.6% 30,243 -4.0% 318,300 -2.4%
1880 49,064 +8.3% 35,558 +14.9% 346,991 +8.3%
1890 49.560 +1.0% 38,442 +7.5% 376,530 +7,9%
1900 51,118 +3.0% 39,337 +2.3% 411,588 +8.5%
1910 52,188 +2.1% 38,951 -1.0% 430,572 +4.4%
Source: U.S. Census Reports. 1810-1910.
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F ig u re  2
Population Growth Rates, 1820-1910: New Hampshire, Rockingham  
County, and Strafford County
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”l cannot undertake to show that farming is in a flourishing 
condition in Northwood...But, with regard to hard cash, it is like 
the heaps of hay in many of our fields, - small and far 
between...The great W est, with its large heart and beckoning 
hands, has drawn largely from the young men in all our farming 
towns; and these sons of Northwood and the East have given 
character to that extensive tract of our country between the 
Ohio and the lakes, and westward to the Rocky Mountains and the 
Pacific."54 He saw the solution to economic decline in 
manufacturing: "New England is, from her position, a 
manufacturing community, and a  large portion of our own active 
men are engaged in the manufacture of shoes."55
Agriculture w as actually not so much in decline as in 
transition. Between 1800 and 1860 w heat and beef production 
indeed declined because of W estern com petition, technological 
im provem ents in agriculture, and a revolution in transportation  
methods. But hay production, dairying, wood production, apple and 
cider production, poultry production, and m arket gardening all 
increased during the course of the century.56
M eanw hile, the industrial developm ent mentioned by C ate, 
proceeded to transform the seacoast economy. An examination of 
the statistics on occupation reveals something of the transition 
away from a rural economy between 1870 and 1910 (see Table 4). In 
1870 nearly 40%  of the New Hampshire workforce was engaged in 
agriculture. The sam e number were engaged in manufacturing jobs. 
Forty years later, the proportion of workers engaged in agriculture 
had fallen to less than 20%  while manufacturing had picked up 
another 10%. Most of the rest of the jobs went to personal and 
professional occupations or trade and transportation (see Appendix). 
As early as the 1820's large textile mills had been constructed in
Table 4
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Occupational Change In Now Hampahira, 1870-1910 








Note: Categories designated by U.S. Census Bureau.
Source: U.S. Census. 1870-1910.
1870 1880 1890 1900
Agriculture 38.8% 31.3% 26.1% 21.7%
Personal 8 Pro.
Services 15.2% 19.8% 18.5% 21.5%
Mfg., Mech. , &
Mining Ind's. 38.8% 40.7% 43.4% 42.5%
Trade & Trans. 7.2% 8.2% 12.0% 14.3%
TOTAL %: 100% 100% 100% 100%
TOTAL WORKING
POP. (N): 120.168 142,468 164,703 178,719
216
Dover, Somersworth, and Exeter.57 Large shoe and leather factories 
w ere constructed in Rochester and Farm ington.58 Much of this 
economic growth was fueled by improvements in transportation, and 
technology. The first state turnpike or toll road in New Hampshire 
was completed in 1797. It joined Durham to Concord and was the 
first in a  series of turnpikes which linked the seacoast to the 
in terior.59  The first railroad chartered in New Hampshire was the 
Nashua & Lowell (Massachusetts) in 1835; it commenced operation in 
1 8  3 8 .6 0  As early  as 1839 the state chartered the Dover & 
W innip iseogee R a ilroad .61 Railroads grew rapidly in the seacoast 
and the rest of the state from the 1840's on.62 The greatest era of 
expansion took place between 1865 and 1920 when the state total of 
700 miles of tracks jumped to 1252 miles. The seacoast's era of 
railroad expansion was at its height in the 1870's and 1880's.63
Economic development was connected also to the shipbuilding 
industry. Portsmouth w as the center of shipbuilding in New  
Hampshire but the river towns of Exeter, Newmarket, Durham, and 
Dover produced hundreds of ocean craft too.64 River and ocean craft 
transported both raw m ateria ls  and finished products. The  
Portsmouth Naval Shipyard built many warships between 1812 and 
1860. In addition, Portsmouth enjoyed an economic boom during the 
years 1843-1853 when the clipper ship industry was at its height. 
The arrival of ocean-going steamships cut the good times short.65 
The population of Rockingham County and Strafford County 
changed in composition. Much of the rural population moved either 
to the American W est or to the growing local mill towns. Seacoast 
New Hampshire became increasingly urban as the nineteenth century
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went on. The most noticeable urban growth took place in Strafford 
County in mill centers such as Dover, Rochester, and Somersworth. 
In Rockingham County too, Exeter and Newmarket experienced a large 
increase in population. It was not until 1890 that the majority of 
the population of both counties could be described as urban (see  
Table 5). In the 1820's most of the millworkers were young women 
from farming families and middle class homes.66 By the 1850's this 
had changed with the arrival of poor Irish immigrants who, in turn, 
were followed by Swedes, Germans, Scots, French-Canadians, and 
eventually, Greeks and Poles.67 The foreign-born population of New  
Hampshire grew from 4.49%  of the whole in 1850 to 22.45%  by 1910 
(see Table 6 and Figure 3). The seacoast - especially Strafford 
County - was the site of heavy foreign immigration during the 
second half of the nineteenth century. Starting in 1860 , the  
proportion of foreign-born population of Rockingham County nearly 
tripled from 5.80%  to 15.41%  in 1900. .This group grew from 8.45%  
in 1860 to 23.25%  of the population in 1900 in Strafford County(see 
Table 6 and Figure 3). Thus, the depopulation of the countryside 
noted by Cate and others w as offset by an increasing flow of 
European immigrants to the flourishing milltowns.
Table 5
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Growth In Urban Population, 1800*1900:
Saacoaat Now Hampahira 
Rockingham County Alone, 1800*60; Strafford Cty. Added, 1870-1910
Urban Pop. A %
Year

























Note: Urban Is here defined as those residing in towns or cities having 2500
inhabitants or more. Strafford County figures have been added to those of Rockingham 
County for the period 1870-1900 because court records for Strafford County are 
available only for the period 1870-1914.











Foreign-Born aa Parcantaga of Population, 1850-1910 
New Hampahira, Rockingham County, and Strafford County
New Hampahira Rockingham Cty. Strafford Cty.
% of Pop. % of Pop. % of Pop.







Source: U.S. Census Reports. 1850-1910.
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F igure  3
Foreign-Born as Percentage of Population, 1850-1910: New
Hampshire, Rockingham County, and Strafford County















Property crim e was by fa r the most com m on category  
throughout the period. Nevertheless, some trends over tim e are  
evident when the data are broken down by decade. Property crime 
accounted for between 83 .9%  and 94 .4%  of the crimes punished 
between 1812 and 1839 (see Table 7 and Figure 4). The drop in 
property crime to 76.5%  of the total in the 1840's is made more 
dramatic when contrasted to the high point of 94.4%  in the previous 
decade. Property crime persisted at a relatively stable percentage 
of the total over the next three decades, hovering at between 82.4%  
and 86.0% . Suddenly, property crime dropped to 68.1%  of the total in 
the 1880's. It accounted for 72.0%  of the total in the 1890's; 77.5%  
in the 1900's; and 70.5%  of the total in the years 1910-14. Overall, 
property crime accounted for 77.9%  of the total.
Expressed as a  rate per 100,000 population, the pattern of 
property crime exhibits a  slightly different pattern (see Figure 5 
and Table 8). Between the 1850's and 1870's property crime shot up 
from a  rate of 57 to 120 per 100,000 population. This was followed 
by a few decades of uneven decline and then there was a  fast drop 
off to 60 per 100,000 population in seacoast New Hampshire which 
was less than it had been a  century before (see Figure 5 and Table 8).
A changing percentage in property crime indicates also 
changes in percentages and definitions of other types of crime. For 
all of the decades, except one, which show a relative decrease in
Table 7
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Crime In Naw Hampahira, 1812-1914 According to Baalc Typa




Other 4 6 5.6%
TOTALS: 820 100%
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Oiv. of 
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; 
’Register of Convicts 1812-1883* and *[N.H. State] Prison Records [1874-1915],* 




Crime in New Hampshire, 1812-1914
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., 
MS, Div. of Records-Management and Archives; Court Bills and 
Indictments, 1870-1914 , Strafford Cty., MS, Justice and 
Administration Building, Dover, N.H.; "Register of Convicts 1812- 
1883," and "[N.H. State] Prison Records [1874-1915]," both MS, Div. of 
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Crime Rates in New Hampshire, 1812-1914
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., 
MS, Div. of Records-Management and Archives, Concord, N.H. and 
Court Bills and Indictments, 1870-1914, Strafford Cty., MS, Justice 
and Administration Building, Dover, N.H.; and U.S. Census Reports . 
1810-1910 .
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New Hampshire Felony Conviction Rates, 1812*1914


























Crime Rates by Type of Crime 
Showing Number of Cases and Rate per 100,000 Population 






1810'S 42 84 4 8
1820's 26 47 3 5
1830'S 34 77 2 5
1840's 26 57 7 15
1850's 28 57 6 16
1860'S 53 106 10 20
1870'S 93 120 7 9
1880's 96 114 1 8 21
1890'S 85 97 28 32
1900's 101 112 16 18
1910's 55 60 19 21
TOTALS: 639 cases 120 cases
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Crime Rates by Type of Crime 
Showing Number of Cases and Rate per 100,000 Population 
Moral Crime and Other Crime
Moral Crime Other Crime






1 860'S 2 4
1870'S 3 4 4 5
1880'S 3 4 24 28
1 890's 3 3 2 2
1900’S 4 4 8 9
1910'S 2 2 2 2
TOTALS: 14 cases 46 cases
Source: Court Bills and Indictments, 1812-1914, Rocking!
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; 'Register 
of Convicts 1812-1883* and '[N.H. State] Prison Records [1874-1915],* both MS, 
Div. of Records-Management and Archives, Concord, N.H., and Prison Warden’s Reports. 
1813-1914.
property crim e, the category of violent crim e shows a relative  
increase. Thus, the 1840's exhibited an increase in violent crime 
from a low of 5 .6%  of the total in the 1830's to 20.6%  of the total. 
"Other" crimes increased from nothing to a still rather insignificant 
2.9%  of the total. Violent crime continued at a relatively high rate 
over the next two decades at 17.6%  and 15.4%  of the total before 
dropping off to only 6 .5%  of the total in the 1870's. Violent crime as 
a percentage of the total exhibited a  fluctuating percentage for the 
remainder of the period, ranging between 12.4%  and 24.4%  of the 
total. Overall, violent crimes accounted for 14.6%  of the total (see  
Figure 4  and Table 7). W e can conclude that the most violent
decades  reported w ere the 1840 's , 1890 's , and the 1910 's .
Expressed as crime rates per 100 ,000  population, violent crime  
exhibits a  steady increase from 15 per 100,000 population in the 
1840's to a height of 32 per 100,000 population in the 1890's. The 
only deviation from this pattern occurred in the 1870's when the 
rate dipped to 9 per 100,000 population (see Figure 5 and Table 8). 
Overall, the period from 1840 through 1899 was one of increasing
violence, or they were times when criminal justice was applied
most heavily to violent offenders. Moral offenses were a  very small 
percentage of the total overall (1 .8% ). No person in our sample, 
including women, was sent to the state prison for such an offense 
until the 1870's. Between the 1870's and 1914 moral offenses made 
up between only 1.7%  and 3.7%  of the total number of crimes. The  
high point of 3 .7%  was reached in the 1870's with two convictions 
for sodomy, one for bigamy, and one for adultery. The rate of moral 
crim e w as consistently low: typically around 4 per 100 ,000
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population (see Figure 5 and Table 8).
"Other" crim es consist of the following: being a tramp,
entering someone's home as a  tramp, committing perjury, poisoning a 
cow, placing an obstruction on railroad tracks, robbing graves, 
cruelty to children, and violation of parole. These offenses are  
represented in every decade except for the 1830's and 1850's. 
"Other" crimes remained a very small percentage, ranging between  
1.7%  and 6.5% . The one major exception was the 1880's when "other" 
crimes made up 17.0%  of the total (see Figure 4). The rate for 
"other" crimes reached 28 per 100,000 population in the 1880's (see 
Figure 5). Most of those convicted had committed the crime of being 
a tramp in New Hampshire. The sample contains 22 such convictions 
in the 1880's. In 1878 the New Hampshire legislature had tackled 
the problem of dealing with the transient unemployed by making the 
tramp's status a  criminal offense. Other states resorted to similar 
m e a s u r e s .68 In the mid 1870's the sheer number of wandering 
unemployed persons alarm ed American social commentators. The  
term "tramp" m ade its first appearance then even though the 
phenomenon was not new. W hat was new was the number of tramps 
and the fear they inspired. Such fear was the result of increased 
labor m ilitancy and the increasing visibility of the industrial 
proletariat. The new image of the tramp was sinister: tramps were  
associated  with v io lence, they w ere  considered to be labor 
agitators, and they were held up as a  bad example to others because 
they were supposedly lazy and immoral. The very fact that tramps 
were homeless was threatening in an era when domesticity meant 
respectability. Finally, the presence of foreign immigrants among
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the tramps inflamed nativist prejudices.6 9
Statistics help in making generalizations but what does the 
preceding recitation of percentages actually mean? W e will start 
with property crime which was by far the most common phenomenon.
First, w e will consider the value of property affected. The  
mean value of 639 property cases sampled here was $182 .58  (see  
Table 9 ). The four most common sorts of property w ere money, 
clothing, horses, and watches. (See Table 1). The categories of 
’ various,” "other," and "unknown” were actually very common ( in all, 
36.6%  of the types of property involved) but for obvious reasons 
can't really be described in a distinct fashion. ”Various”, of course, 
overlaps frequently with commonly affected types of property such 
as money or horses but consists of two or more types of property 
involved in one crime.
The mean value of $182 .58  was arrived at by averaging the 
values available for 639 cases. Included here w ere four unusually 
high values of $10,000; $13,165; $19,730; and $27 ,620 . Such high 
values have skewed the property crime value upward. The overall 
median figure is only $14 .50  which indicates that most property 
crime involved rather low values (see Table 9). In order to construct 
a  meaningful picture of property crime, the mean and median values 
for property crimes have been recalculated in constant dollars by 
decade (see Table 10). The recalculations reinforce the notion that 
most property crime was on a  modest scale. The lowest median 
value appears in the 1910's ($13.82). The highest values appear in 
the 1810's ($112.64) and 1870's ($129.90) (see Table 10).
W hat is the significance of the type of property involved in
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Table 9
Valua of Proparty Affactad by Crima In Naw Hampahlra




















































Sourca: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of 
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.
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Table 10
Valua of Proparty Affactad by Crlma In Naw Hampahlra, 1812-1914 
Raatatad in Conatant (1967) Dolara
Decade Mean Median No. of Caaaa
1810'S $184.41 $112.64 42
1820's $5312.95 $76.06 26
1830'S $97.31 $73.16 34
1840‘S $70.74 $22.86 26
1850's $117.37 $27.75 28
1860'S $116.83 $30.14 53
1870'S $316.87 $129.90 93
1880'S $181.87 $27.12 96
1890'S $173.82 $19.33 85
1900's $1029.45 $37.64 101
1910‘S $767.61 $13.82 55
TOTAL 639 cases
Sourca: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.
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Average Valuas par Dacada in Conatant (1967) Dollara 
Baaa: 100 Canta (1967)












Sourca: Standard & Poor's Statistical Service, Basic Statistics: Price Indexes
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property crime? W e have collapsed the eighteen basic property 
types into six categories: fungible, structural, edible, agricultural,
dry goods, and miscellaneous (see Table 2 ). Fungible property
(m oney, w atches, and jew elry) was the most common sort of
distinguishable property as opposed to the miscellaneous category 
throughout this period. Of the fungible property, money, in the form 
of cash, promissory notes, bank bills, or checks was most often 
involved.
Fungible property was most commonly the object of crime in
the 1820's when it accounted for 44 .4%  of the targets of property
crime (see Table 2). The lowest point was during the 1890's when it 
accounted for only 13.6%  of the types of property. Other high points 
were the 1810's, 1840's, 1880's, and 1910's when fungible property 
accounted for between 30.8%  and 38.6%  of the property affected.
W e have included forged or counterfeit money in the category 
of money. Forgery and the passing of counterfeit money and other 
bills of exchange dated back to the colonial era in New Hampshire, 
judging by the statutes. The incidence of forgery or counterfeiting 
was not very high according to the evidence of our sample (see Table 
11). This crim e was most common in the early years of the 
nineteenth century. The high point was reached between 1812-1819  
when 8 .5 %  of the inm ates w ere convicted of this offense. 
Thereafter it gradually declined to becom e an extrem ely small 
proportion of the convictions found in our sample: none in some
decades and no more than 4.6%  in any decade following the 1830's.
Counterfeiting and forgery required a high degree of skill (see 
Figure 6). A counterfeiter required good engraving and casting
Table 11
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Crime In Naw Hampshire, 1812-1914 by Catagory
Property Crime
Crime Frequency (No. Caeee) Valid %
Larceny 258 31.4%
Burglary 224 27.3%




Counterfeit 1 8 2.2%
Break and Enter
with Intent Steal 10 1.2%
Embezzlement 5 0.6%
False Pretense 5 0.6%
Att. Robbery 3 0.4%
----- ---------
TOTALS: 639 cases 77.9% of total crime
Violent Crime
Crime Frequency (No. Caeee) Valid % of Total Crime
Murder 28 3.4%
Att. Murder 28 3.4%
Manslaughter 24 2.9%
Attempted Rape 18 2.2%
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Violent Crime
Crime Frequency (No. Ceeee)
Rape 15















TOTALS: 120 cases 14.6% of total crime
Moral Crime










TOTALS: 15 cases 1.8% of total crime
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Other Crime
Crime Frequency (No. Cases) Valid % of Total Crime
Tramp 28 3.4%
Perjury 7 0.9%
Parole Violation 4 0.5%
Place Obstruction
on R.R. Tracks 2 0.2%
Enter Dwelling as
Tramp 2 0.2%
Rob Grave 1 0.1%
Poison Cow 1 0.1%
TOTALS: 46 cases 5.6% of total crime
OVERALL TOTALS: 820 cases 100%
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; "Register 
of Convicts 1812-1883" and "[N.H. State] Prison Records [1874-1915]" both MS, 
Div. of Records-Management and Archives, Concord, N.H.; and Prison Warden's Reports.
1813-1914.
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F igure  6
New Hampshire Union Bank Five Dollar Bill Forged by James Owens of
Portsmouth, N.H.
Source: State v. Owens, Nos. 6307-6308, Rockingham Cty., N.H. 
(1824), MS, Div. of Records-Management and Archives, Concord, N.H.






F ig u re  7
Manufacturers’ and Mechanics’ Bank Three Dollar Bill Forged by Noah
Brown of Hampton Falls, N.H.
Source: State v. Brown, No. 40791, Rockingham Cty., N.H. (1816), 
MS, Div. of Records-Management and Archives, Concord, N.H.
Fig. 7 Manufacturers' and Mechanics' Bank $3 Bill Forged by N. Brown
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abilities to reproduce coins; he also required a supply of the 
appropriate metals. The secret of counterfeiting, according to Don 
Taxay, is to create a  likeness of the currency but to leave out the 
one elem ent that lends it va lu e .70 Skill was required when 
producing the stamping plates used for printing false bills and 
documents. At its most simple level, forgery might involve filling 
in the blanks and falsely signing a legitimate bill or promissory 
note. However, the latter variety could sometimes be confused with 
larceny. A case was listed here as "forgery or counterfeiting" only 
when explicitly described as such in the primary sources.
A typical example of forgery is the case of Noah Brown, aged 
47 and a resident of Hampton Falls, convicted of forgery in February 
1816. The evidence consisted of "a certain fa lse, forged and 
co u n terfe ited  bank bill or note, fa lse ly  m ade, forged and  
counterfeited in imitation and similitude of a  true bank bill or note 
of the President Directors and Company of the Manufacturers and 
Mechanic's Bank." Brown attempted to pay Brackett Johnson with the 
counterfeit $3  note (see Figure 7 ). For this crime, Noah Brown 
served a two-year sentence in the state prison.71
At first glance, it might seem  odd that watches w ere a 
common object of property crime. Nearly all of the watches in the 
crimes surveyed here were made of silver or gold. Monetary value of 
a watch and chain could be surprisingly high. For example, 23-year 
old James Williams of Exeter stole a watch worth $100 from Niram  
[sic] Kayes on September 20, 1849 in the town of Kingston.72 John F. 
Cochrane, aged 25, also of Exeter, broke into the Peabody Hall 
dormitory of Phillips Exeter Academy on June 1, 1901 and stole a
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gold watch and chain worth $75 belonging to Albert Travis.73 Like 
money, watches were easy to carry and hide and they may have been 
easy to convert into cash. W atches w ere most popular among 
thieves and burglars in the 1880's when watches made up 11.3%  of 
the types of property affected by crime.
Like money, jewelry is normally easy to transport. Jewelry is 
valuable but can prove to be more difficult to dispose of or hide than 
money. Most of the jewelry cases here involve values of under $100. 
William Mullen, 21, was convicted of armed robbery in 1885. The  
robbery netted him a gold ring worth only $3 from Freeman B. Dudley 
on April 11, 1885 in Exeter.74
In contrast, was the spectacular theft committed by Edgar R. 
Beach alias William Thomas on June 17, 1912. His crime was the 
theft of a very large quantity of jewelry with a  value of $13 ,165  
from Ada L. Studebaker's summer residence at North Hampton. The 
long list of items stolen includes a  $5000  necklace, a $1000  
diamond ring, a  sapphire and gold ring worth $800, and numerous 
pieces of jewelry. Beach was born in England in 1872. Shortly 
before the crime Beach had been hired as the butler at Ada  
Studebaker's house. The theft was discovered late on the night of 
June 17 when Mrs. Studebaker checked on her safe before retiring for 
the night after spending the evening out with friends. A roll call of 
the servants indicated that the butler had left the house earlier than 
evening.75
Edgar Beach was tracked down and arrested in Philadelphia by 
the Pinkerton Detective Agency 12 days later. According to the 
P ortsm outh  H e ra ld . "Beach has already served a  term in prison for
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similar robberies at London, England and is wanted for a number of 
big jobs in other parts of America."76 Beach was convicted in April 
1913 and sentenced to four to five years in the State Prison. He was 
transferred to the S tate Hospital for the Insane shortly after his
a rr iv a l.77
Next to money, clothing was the single most frequent type of 
property involved in a  crime in our sample: 12.0%  of the total (see  
Table 1). The theft of clothing reached its highest point in the early 
nineteenth century: 23.8%  of the total in the 1810's and 23.5%  in the 
1830's. After that, clothing as the object of crime experienced a 
slow decline although it accounted for over 15%  of the types of 
property involved in crime during the 1870's, 1880's, and 1890's. By 
the years 1910-14, clothing had declined to only 1.8%  of the types of 
property crimes. Clothing was by far the most common component 
of property in the dry goods category. Dry goods were the third most 
common type of property involved in crime in our sample: 13.2%  (see 
Table 2). This category was most numerous in the 1830's at 23.5%  
of the total. Dry goods were also popular objects of crime during 
the 1810's and from the 1860's through the 1890's.
John Davis was a 23-year old mariner from Providence, Rhode 
Island. On the night of July 13, 1816 he stole $ 286  worth of 
clothing from Leonard Lennat's [?] shop in Portsmouth. He served a 
five-year sentence in the state prison. Judging from the type and 
sheer quantity of clothing • among other things, Davis stole 18 
woolen jackets, 25 shirts, and 25 waistcoats - Davis did not steal 
because he lacked adequate clothing of his own. Most likely, he 
hoped to market these items elsewhere and make a  profit. Perhaps
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he had a buyer waiting at another port of call; the records do not 
say.78
On the other hand, the pitiful case of James D. Elliot of Exeter 
indicates a  crime most likely inspired by need. Elliot stole one pair 
of pantaloons worth $6 from the house of Thom as Wentworth in 
Greenland in broad daylight on June 11, 1833. The 29-year old Elliot 
was caught, convicted, and sent to the state prison. He died on 
February 7, 1836, less than six months from completing his three- 
year sentence.79
One possible reason for the eventual decline in clothing thefts 
was the growth of textile manufacturing in New England throughout 
the nineteenth century. Clothing became more easily obtainable and 
cheaper in price, thus reducing its appeal as a  target for criminals. 
Textile products in general for the United States experienced a 
decline in price of more than 50%  between 1812 and 1860. After an 
increase in price of 100%  during the Civil W ar, textile prices  
experienced a  50%  drop and then remained fairly stable through 
1914 .80
In som e w ays horse theft was as serious a  crim e as 
automobile theft is in our era. Horses were essential for mobility, 
especially in rural areas. Even with the arrival of mechanized public 
transportation systems such as railroads and trolleylines, many 
people depended on horses for basic transportation. Henry Ford 
began production of the Model T  in 1908. Mass production started in 
1913. By the end of our study in 1914, automobiles were becoming 
w idespread but horses still had a significant role to play in 
transportation, delivery of goods and services, and agriculture.
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From 1890 on the use of horses in urban areas began to decline due 
to public health concerns, rising real estate values (stabling horses 
in downtown areas became too expensive), and the development of 
m echanical substitutes. Nonetheless, three million horses were  
still employed in the United States for nonagricultural uses as late 
as 1910.81 A very significant proportion of property crime involved 
agricultural animals. Under the category of agricultural property we 
have placed horses (even though many were no longer used purely for 
agricultural purposes), other livestock, horses plus vehicles, and 
vehicles alone. Our sample does not include any automobiles but 
there were several horsedrawn vehicles.
Thefts of horses and horsedrawn vehicles are found in every 
decade of the sample. As late as May 1914 James Carson, a  59-year 
old resident of Dover,stole a  horse worth $200, harness worth $20, 
and wagon worth $30 from W alter H. Smith of Dover. Carson was 
given a sentence of five to seven years in prison in Septem ber 
1 9 1 4 . 8 2  Theft of agricultural property and horses in particular 
reached a peak during the 1840's when this category made up 30.8%  
of the forms of property affected by crime (see Table 2). Livestock 
and horse thieves w ere marked by tattooing in the face between  
1791 and 1829.83 No other criminals of this era were so marked. 
Ironically, theft of livestock reached its peak while this cruel law  
was still in effect. During the 1810's livestock other than horses 
accounted for 14.3%  of the property classifications and 11.1%  in the 
1820's. The tattooing law was abolished in 1830 and in the 
following decade this category of property dropped to only 2 .9%  of 
the sample. Nobody was convicted of other livestock theft in the
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1850's and thereafter livestock theft represented only around 1-4%  
of the total.
Such a  crime was taken very seriously in a  rural economy. 
Livestock represented money on the hoof or wing at a time when 
most food could not be preserved for long. Asa Clay of Durham was 
apparently a sheeprustler. On Septem ber 9, 1816 the 25-year old 
Clay stole 11 sheep worth $5 each from Enoch Clark of Greenland. 
One week later Clay stole 37 sheep worth $6 each from John Wingate 
of Stratham. For these crimes, Clay served a  full five-year sentence 
in the state prison and was also presumably marked with a  line of 
India-ink in his face.84
Foodstuffs represents a small percentage of the types of 
property in our sample: 5 .2%  overall. Such property was not the
object of crime in the 1830's or 1910's. The high points were 10.7%  
of the sample in the 1850's, 9 .1%  in the 1890's, and 9 .6%  in the 
1900's (see Table 2).
As was true of other property crimes, those involving food or 
drink reflect both greed and actual need. An example of the former 
is the case of Samuel Caswell, 26, who broke into the house of 
Joseph Banks in Nottingham at 11 p.m. on Novem ber 22, 1852. 
Caswell and an accomplice removed 100 pounds of butter valued at 
$25  and 100 pounds of salt pork valued at $14. The court records 
indicate that Caswell and his accomplice broke into at least three  
other houses that night to steal large quantities of food and other 
items. However, he was convicted of only one crime and received a 
sentence of five years.85 It is likely that Samuel Caswell planned to 
sell the food, judging by the nature and quantity. In contrast was
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the case of Harry Young, also 26, a  resident of Dover. Young's larder 
was probably bare on January 21, 1896 when he stole a  ham worth 
$1.50  from the J.M . Wilson and Company store in Dover. He was 
sentenced to three years.86
Arson was a rather uncommon form of property crime. Unlike 
most other property crim es, the main goal of arson was the  
destruction of property. The arsonist did not stand to gain anything 
material from his action unless it was to file a  false insurance 
claim. None of the arsonists found in our sample were connected to 
any such scheme. Small wonder the punishment for arson was 
severe - destruction of someone's house, barn, or place of business 
was the likely equivalent of ruining him or her. Even if the 
arsonist's victim had the financial resources to rebuild, the sheer 
inconvenience was extrem e in a tim e before power tools w ere  
widely available. Arson threatened life and limb and farm animals 
faced potential destruction too. Arson was a more vicious crime 
than most others in the property category.
Arsonists preferred barns as their target. Eleven (50.0% ) out 
of twenty-two arson cases involved barns. Seven (36.0% ) involved 
other buildings such as stores and woodsheds. Only four (14.0% ) 
involved houses (see Table 1). This would suggest that the 
arsonists' motive was the destruction of one's livelihood rather than 
physical harm to the victim. The loss of a  barn filled with animals, 
supplies, and crops awaiting the market could be devastating.
Psychiatrist John M. M acdonald suggests the following as 
motives for arsonists in the present-day United States and Britain: 
revenge, jealousy, and hatred; financial gain; intim idation and
252
extortion; a  need for attention; social protest; a method of 
concealing other crimes or to facilitate other crimes; a  form of 
vandalism ; or accident.87 None of the original sources provide
information on the motives of the persons convicted of arson in
seacoast New Hampshire between 1812 and 1914. However, we can
probably elim inate financial gain and extortion. It is likely the
court records would have mentioned a  financial motive since these 
records typically provide detailed financial information for property 
crimes. For most of the decades between 1812 and 1914 arson
accounted for 2 or 3%  of the crimes surveyed here. Arson reached a
peak in the 1870's when it made up 8 .4%  of the offenses. Arsonists 
were involved in all of the structural property crimes in our sample. 
Structural property reached 8 .6%  of the total in the 1870's (see  
Table 2).
There were only a scattering of other sorts of property crime - 
robbery, em bezzlem ent, and false pretences. Som e of the more 
interesting cases involve em bezzlem ent and false pretences. These  
crim es required both skill and planning and w ere not usually  
committed upon impulse. The following case would qualify as an 
exam ple of "theft by trick," a phenomenon characteristic of urban 
locations according to Eric Monkkonen.88 Forest N. Mace, 31, and
Clyde F. McKenney, 32, both of Rochester, joined forces to defraud
80-year old Jacob Ford of his hard-earned money. The two men went 
to Dover on July 22, 1914 and perpetrated the following swindle on 
Ford. Mace told Ford that Clyde McKenney had agreed to help him 
purchase a horse from one Gilbert Boutine for $250. Mace then told 
Ford that McKenney had already paid Boutine $195  but that Boutine
253
was demanding the remainder and threatening to remove the horse. 
Somehow Forest Mace convinced Jacob Ford to lend him the $55  
needed to purchase Boutine's horse. In reality, Mace and McKenney 
obtained $55 from Ford under false pretences - the horse sale was 
fictitious. Mace was sentenced to four to five years in prison and 
McKenney for two to three years.89
Jacob Ford seems to have made the ideal victim. Mace and 
McKenney were convicted of only one count of obtaining money under 
false pretences but the court records imply that the pair had tricked 
Ford twice before. On one occasion Mace and McKenney pretended to 
be potato merchants. On April 15, 1914 they informed Ford that they 
purchased potatoes by the (train) carload, shipping the potatoes  
from Lewiston, Maine to Rochester, New Hampshire. They told Ford 
that they needed $100  for purchasing potatoes; he evidently gave  
them the sum. On July 18, they committed another horse purchasing 
swindle involving the mysterious Gilbert Boutine. Apparently, Ford 
loaned the pair of scoundrels another $50.90
The Rochester Courier states that Mace and McKenney actually 
tricked the retired farmer out of $1796 "through a  series of schemes 
realizing that he had the utmost confidence in their ability." Among 
other schemes, Mace told Ford that he needed money for legal help in 
retrieving $1500 from Prince Edward Island, Canada; that he needed 
money to start an automobile business; and that he needed funds to 
pay for an "alleged operation" of a  family member.91
E m bezzlem ent w as a  white collar crim e that som etim es  
involved very large sums of money. O ne of the more interesting 
embezzlers was Albert O. Mathes of Dover. The first hint of trouble
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occurred on February 11, 1902. The Strafford County grand jury 
indictment dated September 1903 states that Mathes was accused of 
embezzling $1600 from the Strafford Savings Bank in Dover on that 
date. He was the treasurer of the bank and had worked there for 35  
years. For some reason, the indictment ended up as nolle prosequi.92
Mathes was not so lucky with the indictment covering the  
events of May 1, 1903. The 61-year old treasurer was convicted of 
em bezzling $10 ,000  in bank bills and silver certificates. He was 
sentenced to a term of two to three years in the state prison. 
Mathes was pardoned after two years but his future looked grim. 
Oddly enough, the day before Mathes's ruin, he made the news by 
falling under the wheels of a train at the Milton, New Hampshire 
train station. The accident (or attempted suicide?) resulted in the 
amputation of his left foot.93 He was now a physically handicapped, 
disgraced convict in his sixties.
W hat can one conclude about property crim e in nineteenth  
century New Hampshire? It was the most common form of crime. 
Property crime accounted anywhere from 68 .1%  to 94 .4%  of the 
crimes in our sample. The highest rate was reached in the 1870's  
(120 per 100,000 population) and the lowest in the 1820's (47 per
100,000  population) (see Figure 5). The most common form of 
property crime was larceny which was closely followed by burglary 
and breaking and entering . O ther forms of property crim e  
represented smaller proportions of the whole.
The target of property crime was modest in most cases. 
Statistics on the type and value of property affected tell us 
something about New Hampshire society as well as about crime.
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Monetary value of the property involved in crime was fairly low: 
$18 2 .5 8  is the mean value for the entire period and $14 .50  the 
median.
A more accurate measurement would be to examine the median 
value of property values in constant dollars (see Table 10). This 
does not include the value of property destroyed by arsonists: court
records of this period never list the valuation of buildings. The
great majority of property crimes involved sums of less than $100.
From the 1830's through the 1910's most property crimes involved
sums of less than $20. In the 1870's the number of property crimes 
involving sums of $0-$19  and $20-$99 were nearly equal. Probably 
this reflects the $20 dividing point between petty and grand larceny. 
As of 1815 those convicted of stealing property worth $20  or more 
were automatically sent to the state prison.94 Additional factors 
such as time of day, location, use of force, etc., w ere taken into 
account by the court which could transform a  petty crime into a 
felony and thus rate a  prison term.
W hat can one conclude about crime in New Hampshire from the
type of property involved? The typical thief, burglar, or robber was 
interested in money above all other forms of property. Money is 
portable, easy to hide, and it provides greater access to what one 
desires in material terms. Many of the "money” crimes involved
promissory notes, certificates, and bank bills in addition to cash. In
some ways it would seem to be a risky theft since a signature was 
usually involved. A transaction involving certificates could not be 
as anonymous as one involving cash only. Probably the main value of 
certificates, notes, etc. was the fact that they were often of large
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denomination, hence, worth taking the risk of detection. No doubt, 
counterfeiters and forgers felt the same way.
Some cases would indicate a  need for clothing on the part of 
the crim inal but most involve the theft of m ultiple items and  
sometimes the theft of clothing designed for the opposite sex. This 
was probably for resale to others. There may be a link between the 
gradual decline in popularity of clothing as an object of theft and 
the growing availability of manufactured clothing over time.
It is not surprising to learn that horses, livestock, and  
horsedrawn vehicles were a common object of property crime. Most 
crime seems to have occurred in large population centers but even 
here horses remained a very significant mode of transportation and 
motive power until at least 1914. Livestock and bourses sound like a  
cumbersome form of property to steal but that fact did not deter 
14.3%  of the criminals convicted of property crime in the sample. 
Most crim e took place in an urban setting when most of the 
population was rural. More crimes took place in large towns and 
cities during the 1810's through 1860's (with the exception of the 
1840's) than in the rural locations (see Table 12). It was not until 
the 1890's that seacoast New Hampshire was more urban than rural 
and the proportion of urban crimes to urban population was more or 
less equal (see Table 5).
Property crime rates in Rockingham County and Strafford 
County per 100,000 population increased dramatically between 1850  
and 1870 when they rose from 57 to 120 (see Figure 5  and Table 8). 
Thereafter they gradually declined until dropping steeply from 112  
per 100,000 population in the 1900's to 60 in the 1910's. The
Tab I* 12
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Urban Crima In Naw Hampahira, 1812-1014:
Comparing Parcantaga Urban Crima to Parcantaga Urban Population
Population 


























Nota: Urban is here defined as those towns or cities having 2500 or more inhabitants. 
Urban crime is defined as those crimes occurring in a town or city having 2500 or more 
inhabitants. Some crime is "unknown" because some of the court records do not specify 
the town, only the county. Also some of the 'unknown* crimes are listed as such because 
there are no surviving court records. These cases are listed in sources such the 
'Register of Convicts 1812-1883' which list the county but not the town in which the 
crime occurred. See Table 5 for a more detailed description of urban versus rural
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population.
Sourca: U.S. Census Reports. 1810-1910; Court Bills and Indictments, 1812-1914, 
Rockingham Cty., N.H., Div. of Records-Management and Archives, Concord, N.H.; Court 
Bills and Indictments, 1870-1914, Strafford Cty., MS, Justice and Administration 
Building, Dover, N.H.; "Register of Convicts 1812-1883," "(N.H. State] Prison Records 
[1874-1915]," and "New Hampshire State Prison: Record of Gain and Loss in 
Population [1905-36]," all MS, Div. of Records-Management and Archives, Concord, 
N.H., and Prison Warden's Reports. 1859-1914.
Table 13
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Proparty Crlma Rataa: Naw Hampahlra, 1812-1914; Boaton, 1850-
1910; and Maaaachuaatta, 1840-1870
Rata par 100,000 Population
N.H. Boston Boston Boston Msss.




1 840'S/1840 57 125
1850’S/1850 57 400 60 20 175
1860's/1860 106 1000 118 33 210
1 870'S/1870 120 600 100 33 160
1 880'S/1880 114 625 80 23
1 890'S/1890 97 410 120 23
1 900'S/1900 112 475 110 27
1 910's/1910 60 455 92 31
Nota: New Hampshire rates were calculated by felony convictions per decade. Boston 
rates were calculated by arrest rates per year. Massachusetts rates were calculated by 
commitments to jails, houses of corrections, and prisons per year. Bost and 
Massachusetts rates are approximate: the numbers were derived from charts.
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Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; 
Theodore N. Ferdinand, The Criminal Patterns of Boston Since 1849,* Am. Jri. of 
sociology. 73 (July 1967) and Michael S. Hindus, Prison and Plantation (Chapel Hill, 
1980).
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general pattern of property crime rates in seacoast New Hampshire 
resembles that of other parts of the country at this time except that 
the decline in rates occurs several decades later.
Theodore N. Ferdinand's study of Boston confirm s this 
impression (see Table 13). The arrest rates for larceny per 100,000  
population in Boston jumped from 400  in 1850 to 1000 in 1860. 
They then dropped to 600 in 1870 and thereafter gradually declined 
to around 455 per 100,000 population in 1910.95 Similarly, burglary 
arrest rates per 100,000 population jumped from approximately 60  
in 1850 to just under 120 in 1860 . They leveled off at 
approximately 85 per 100,000 population until a sudden rise to 120 
in 1890, followed by a slight decline to 110 in 1910.96 Arrest rates 
for robbery per 100,000 population in Boston rose dramatically from 
20 in 1850 to about 33 in 1860. This peak was followed by a  fall to 
23 per 100 ,000  population in 1880 and the rates stayed steady 
through 1910 with the exception of 1900 when they rose to about 
31 .97
Michael Hindus found a  dramatic increase in property crime 
prison commitments in Massachusetts between 1836 and 1873. Like 
Ferdinand, his rates were higher than those in New Hampshire but 
the pattern was similar (see Table 13). In Hindus's findings the 
sharpest increase took place between 1840 (approximately 125 per
1 0 0 ,0 0 0  population) and 1850  (ap p ro x im ate ly  1 7 5 ).9 8  The 
commitments reached a peak in 1860 a t approximately 210 and then 
declined to 160 per 100 ,000  population in 1870.99  However, 
Hindus's rates include com m itm ents for ja ils  and houses of 
correction, as well as the state prison, so his base is broader than
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the one used in this project which is solely a t the level of 
commitments to the New Hampshire state prison.
Monkkonen's Ohio study also shows a  post-Civil W ar decline 
although the emergence of a new form of property crime is noted. 
Theft rates for Ohio fell from 60 per 10,000 population in 1867 to 
around 25 per 10,000 in 1870 and 1880.100 Rates for theft by trick 
in Ohio gradually increased from about 5 per 10,000 population in 
1867 to nearly 15 in 1875. The rates then exhibit a gradual, if 
uneven, levelling off at around 8 per 10,000  population through 
1891.101 The pattern for Franklin County, Ohio covers only the years 
186 5 -8 5 . Theft w as nearly level at around 70  per 10 ,000  
population. Theft by trick increased from approximately 2 to 25 per
10,000 population. Monkkonen theorizes that the increase in theft 
by trick w as a sophisticated type of crim e, well-suited for the 
growing and changing economic character of urban centers. Such an 
offender could exploit new com m ercial relationships and the  
anonymity of urban life.i 02 Property crime was the dominant form 
of felony in New Hampshire. Reasons for this include the changing 
economic base of New Hampshire plus urbanization may well have 
created economic insecurity for much of the population as well as 
new opportunities for crime such as burglary.
In A lam eda County, California the rate of property felony 
arrest rates per 100,000 population noticeably declined from 439 in 
1880 to 78 in 1910 according to the findings of Friedman and 
P e rc iv a l.i0 3
As one can see, comparisons of property crime rates between  
our sam ple and other studies is only partially possible. Different
263
methods of m easurem ent help explain why the rates for New  
Hampshire are so low in comparison to others at the time. Ferdinand 
m easured arrest rates, Monkkonen m easured prosecutions, and  
Hindus m easured commitments to prisons, jails, and houses of 
correction and this study measured felony incarcerations. Another 
explanation for New Hampshire's lower rates lies in the fact that 
the other areas were urban. There were some cities in our sample 
(Portsmouth, Dover, Exeter, and Rochester) but compared to places 
like Colum bus, Ohio or Boston, they w ere small cities indeed. 
Opportunities for crime were different thanks to a different social 
environment both in terms of actual numbers and concentrations of 
inhabitants and in settlem ent patterns. Even though crime rates 
derived from different sources and over different lengths of time 
m ake direct com parisons difficult, they all agree on one basic 
pattern. Somewhere between 1840 and 1870 property crime rates 
rose dram atically and then either leveled off or declined in the 
decades following the Civil War.
It is important to add that in this study arson and robbery have 
been placed under the category of property crime. Both of them  
share characteristics of violent crim e. Arson is characterized by 
violence against property and it is potentially lethal to people inside 
the burning structure. Robbery is more of a  violent assault than 
purely a  property crime. Violent crimes represent the second most 
common sort of offense committed by those persons condemned to a 
stretch in the N ew  Hampshire State Prison in the nineteenth and 
early twentieth century. W e will now exam ine the incidence and 
nature of vio lent crim e. A fterw ard, we will investigate moral
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felonies and other types of crim e before making som e broad  
conclusions about crime in general for New Hampshire 1812-1914.
Crim es of violence consisted of the following: murder,
attempted murder, manslaughter, rape, attempted rape, assault with 
intent to commit a felony, assault, and maiming (see Table 11).
The  pattern of vio lent crim e that em erges here roughly 
parallels the findings of historians such as Ted Robert Gurr, Eric 
Monkkonen, and Roger Lane. Gurr says that the longterm trend in the 
W estern world has been a  gradual decline in the rate of serious 
c r im e . 104 Gurr correctly points out that the property crimes of 
burglary and larceny are actually of more "social importance" but 
that violent crimes are of more concern to the public.105 In other 
words, burglary and larceny are more disruptive than violent crimes 
because they affect a far greater number of people more directly 
than crimes of violence. The spectacular nature of violent crimes 
results in more publicity.
Eric Monkkonen agrees that there was a  longterm decline in 
violent crime but that the United States began to diverge from the 
rest of the W estern world in the period 1850-1875. The decline of 
violent crime in the United States has been much less steep than in 
other countries and it has not been consistent.106 O ne explanation 
for the persistence of violent crime in the United States is offered 
by historian Paul Gilje. Gilje argues that the Irish immigrant was a  
major contributor to the violence of New York City in the early 
nineteenth century. Gilje says that the Irish had a tradition of 
violent resistence which was further inflamed by nativism in the 
New York area.107 Heavy Irish immigration to the United States
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began in the 1840's when the potato famine struck Ireland. Lower 
class Irish immigrants feature prominently in the police records of 
the 1840's onwards according to Gurr.108 However, most of the 
cases documented by Gurr, Monkkonen, and others took place in New  
York, Philadelphia, and other urban centers. W e will have to examine 
the ethnic composition of the violent criminals for Strafford and  
Rockingham counties in the next chapter to see if there is a  link 
between violent crime and immigration in New Hampshire.
Roger Lane detects three "pronounced surges of interpersonal 
violence" starting in 1850, 1900, and 1960 in the United S tates.109 
There was a radical increase in the rate of attempted murder in the 
1850's in two New Hampshire counties when this crime accounted 
for 11.8%  of the incarcerations. There w ere no convictions for 
murder in the 1850's even though that was supposedly a very violent 
decade in other parts of the United States. W ere the would-be  
murderers in New Ham pshire inept? Since there was only one 
manslaughter conviction in our sample for this decade, the shortage 
of actual convictions for murder might also be explained by verdicts 
of justifiable homicide (such as self-defense) or accidental murder. 
Such killers would not have been sent to the state prison and thus do 
not show up in my sample.
Rates of violent crime per 100,000 population began rising in 
the 1840's when they reached 15 per 100 ,000  (see Table 8 and 
Figure 5). Violent crime rates increased steadily except for a  slight 
drop in the 1870's through the 1890's when they reached a  peak of 
32 per 100 ,000  population in Rockingham County and Strafford  
County. Thereafter, violent crime rates dropped to 18 per 100,000
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population and then increased to 21 by the 1910's. Violent crime 
rates were much lower than those for property crime. After 1859  
the patterns for violent and property crim es diverged: property
crime declined while violent crime increased (see Table 8 and Figure 
5).
Violent crimes were relatively uncommon between 1812 and 
1839. Violent crime rates jumped from a  low of 5 per 100,000  
population in the previous decade to 15. W hat is most noticeable is 
the emergence of murder as a crime. Between 1812 and 1839 none 
of the felons in our sample were convicted of murder though a few  
w ere convicted of attempted murder. In the 1820's 3 .2%  of the 
prisoners w ere serving time for manslaughter and the figure was 
2.8%  in the 1830's. Violence reached new heights in the 1890's and 
1910's but this was due more to conviction for violent crimes in 
general rather than just murder itself.
The violent crim e rate derived from our sam ple does not 
reflect the national sharp upward trend in the decade following the 
Civil W ar detected by Gurr.110 The violent crime rate derived from 
our sam ple does not reflect this trend. V iolence comprised an 
unexceptional 9 per 100 ,000  population rate of the convictions in 
the 1870's in seacoast New Hampshire. However, violent crime in 
this region increased through the 1890's when it reached 32  per
100,000 population (see Figure 5 and Table 8). The post-Civil W ar 
increase in homicide has been linked to the return of veterans, the 
availability  of handguns, and im m igration.111 W e will examine  
ethnic constitution in the next chapter and the use of weapons in 
violent crime in this chapter to determine how the persons in our
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sam ple fit into the broad picture. W e also need to see if it is 
possible to determ ine the relationship between the attacker and his 
v ic tim .
M urder, attem pted murder, and m anslaughter are  legally  
distinct crimes. They became more distinct over time as illustrated 
by the growing complexity of the New Hampshire statutes. It would 
be incorrect to say that criminal intent was identical in all such 
convictions. The question of intent or mens rea  was crucial for 
determining the degree of guilt. Mens rea means illegal intent but 
it should not be confused with the motive for committing a  crime. 
The law is meant to punish purposeful attempts to do wrong while a 
motive is simply the reason discovered for committing a crime.112
First degree murder was defined as deliberate, premeditated 
action. The law eventually recognized the difference between such 
m urder and 'justifiab le  homicide" or murder com m itted in self- 
defense. Manslaughter and, up to a  point, second degree murder 
imply that the offender did not actually intend to kill his or her 
victim. However, the intent was to harm the victim. O f course, the 
law recognized the accidental nature of many murders. A murder 
committed in the heat of passion or rage was still murder - but the 
lawmakers determ ined this to be less egregious than premeditated  
or deliberate murder. Very few court records are detailed enough to 
give us a  c lear picture of the circumstances surrounding a  violent 
crim e. Nevertheless, we will try to m ake some generalizations  
about m urder, attem pted m urder, and m anslaughter in New  
Hampshire for the years 1812-1914.
Women were rarely the perpetrators of any serious crimes yet
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the statistics derived from the sample indicate that when a woman 
was the perpetrator, she was more likely than a man to commit 
crim es of violence. Out of all 820 cases surveyed here, 14.6%  
consisted of crimes of violence. Out of the 16 cases in which 
women w ere the perpetrators of crime, 6 (37 .6% ) w ere crimes of 
violence. W e will discuss the issue of fem ale criminality in more 
detail in Chapter Five.
One disturbing factor is suggested by the presence of female  
victims in the cases of murder, attempted murder, and manslaughter. 
O f the 26 cases where it is known that the victim was female, 13 
appear to be cases where the man killed or attempted to kill his own 
wife. A few records definitely indicate that the woman was the 
wife of the killer/attacker; the rest suggest it by virtue of the fact 
that the criminal and his victim share the sam e surnam e. The  
phenomenon of spousal and familial murder is by no means unknown 
to social scientists today.113 In 1990, for exam ple, 30%  of all 
fem ale murder victims in the United States had been murdered by 
husbands or boyfriends. In contrast, only 4%  of male murder victims 
had been murdered by wives or girlfriends.114
Fam ily v io lence was largely com m itted by m ales against 
fem ales - but not always. Sometimes it was male against male as 
in the murder of Hiram F. Sawtelle by his brother Isaac B. on 
February 5, 1890. The case was widely covered in newspapers of the 
tim e.115 There were three cases in which women killed either their 
daughters or nieces.116
The following cases of murder are cited because they were in 
some ways typical examples: the circumstances, persons involved,
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and weapons used provide a generalized picture of m urder in 
seacoast New Hampshire. For example, on October 3, 1821 Edward 
Lee, a  44-year old resident of Epping, assaulted Dudley Norris, also 
of Epping, with a  loaded gun held in both hands. The court records do 
not indicate if Lee actually fired the gun but he was convicted of 
attempted murder and sent to the state prison for four years.117
Eliza Ann Ferguson of Exeter died on October 2, 1840 from a 
"mortal wound" four inches deep and two inches wide located four 
and a half inches below her naval. The mortal wound was caused by 
her husband, Bradbury Ferguson, age 32, who shot his wife in the 
stomach with a  "certain gun" valued at $5,118 Ferguson had come 
home drunk on the evening of October 2 after attending a regimental 
muster in Epping. According to the E x e te r  N e w s -L e tte r  and  
R ockinoham  A d vertiser. "He had been drinking, not to absolute 
drunkenness, but to the exciting of all his bad passions, and to the 
straining up of his m uscles to an unnatural strength."119 He 
quarreled with Eliza Ann and drove her out of the house. Later that 
evening he demanded her return from the neighbors who summoned 
the Exeter police. The domestic dispute was seemingly resolved 
when the police left. Later that night the Fergusons' six children 
were awakened by a blast from their father's gun which killed their 
mother. Bradbury Ferguson fled the scene after acknowledging his 
guilt to his children.120 Ferguson was caught in Northfield, New  
Hampshire, about 50 miles northwest of Exeter. He had lived on 
apples for four days before being arrested. He was discovered in 
som e nearby woods after begging for food.121 Ferguson w as  
convicted of second degree murder and sent to the state prison for
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life. He died there of "consumption" in 1853.122
One of the few female criminals found in the sample was 23- 
year old Lizzie Provinchia of Somersworth. She was convicted of 
second degree murder. On January 31, 1899 Provinchia was in 
Rochester where she fired a pistol three times at Annie Cox. Cox 
died from shots "in and upon the outer side of the left forearm, left 
of the body near the apex of the left shoulder blade, and in and 
through the heart." Lizzie Provinchia was sentenced to 25 years in 
the state prison. Ten years later she was pardoned and released.123 
This crime had its roots in an unfortunate marriage. Lizzie 
Hutchins married Henry Provencher, a 20 year old blacksmith, at age 
15, probably because she was pregnant as their child was born 
shortly after the marriage. 124 The marriage evidently was a  happy 
one for the first two years. At that point Lizzie started drinking and 
Henry began spending nights away from hom e. The situation 
deteriorated so that eventually the unhappy couple separated and 
sent their young child to Manchester to live with relatives.
In the Spring of 1898, 27-year old Henry Provencher met Annie 
Cox, a  girl of 17 from Calais, Maine. The newspaper says Annie Cox 
"appeared to be very much in love with the young blacksmith, and 
happy and contented."i25 She moved in with him in Rochester as his 
housekeeper. Although separated from Lizzie, Henry w as not 
divorced. Lizzie lived in Somersworth. According to her mother, 
Lizzie Provinchia got drunk on January 31 and announced to her 
mother that she was going to kill Annie Cox with a revolver in her 
possession. She did, in fact, carry out her threat. Lizzie Provinchia 
then escaped via a  freight train to Portland. Maine where she was
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a rre s te d .126
Jam es Palm er was one of the very few persons executed for 
first degree murder in New Hampshire. The 26-year-old resident of 
Portsmouth was convicted of cutting Henry Whitehouse's throat with 
a knife on May 27, 1888 in Portsmouth. W hitehouse, 22 , died  
instantly of a "mortal wound" five inches long and three inches deep. 
After two reprieves, Palmer was hanged in 1890.127
Jam es Palm er had worked with Henry W hitehouse a t the 
Electric Light Company in Portsmouth. Whitehouse had notified the 
authorities that Palm er was stealing tools and Palm er was fired. 
Thus, vengeance was probably the motive for the murder.128
At 11:30 p.m. on May 27, 1888 Whitehouse left the home of his 
fiancee, Cora Fernald, located in Kittery, Maine, for work at the 
Electric Light Company. Palmer was waiting for him in the darkness 
on the beach at Noble's Island. He struck Whitehouse on the head 
with a  hammer and "the cowardly assassin then dragged the body 
down the bank to near the water's edge, and there cut the throat to 
the bone, apparently endeavoring to cut the head off, then pushing 
the body overboard. The face, and the top and left side of the head, 
were shockingly cut and disfigured."i29 The next morning, two men 
found the corpse on the beach. Palmer's hammer was found sixty 
feet away and identified. He was arrested at work at a  nearby shoe 
fa c to ry .130 The next day, a search of Palmer's mother's house
revealed wet, muddy, and bloodstained clothing belong to Palmer. 
The clothing was recognized by witnesses who had seen him near the 
scene of the crime that night.131
Joseph E. Kelley of Somersworth was a  23-year old engineer.
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On April 16, 1897 he killed Joseph A. Stickney by beating him to 
death with a  policeman's billy club. Stickney died of "divers severe, 
and mortal blows upon the head, thereby breaking the skull and 
causing mortal wounds." In addition, Kelley used a  razor to cut 
Stickney's throat causing a wound five inches wide and four inches 
deep. Even though the court bill states this brutal crim e was 
premeditated, Kelley was found guilty of second degree rather than 
first degree murder. He served 23 years out of a  30-year sentence 
and was released in 1920.132
The most popular weapon was a firearm  (see Table  14). 
Twenty-eight out of eighty cases involved the use of a  firearm. 
Usually described as a gun, som etim es the w eapon is more 
specifically described as a pistol, revolver, or shotgun. The second 
most common sort of weapon was a  sharp metal object such as a 
knife or razor: 16 cases. Finally, a  blunt, heavy object, usually
described as a club or stick was the third most common: 12 cases. 
Included here were a  few odd items such as an iron "pinch bar" or 
even an iron tea kettle which was used to smash in the skull of one 
v ic tim .133 Nearly as many cases involved the use of one's fists or 
other parts of the body. The remainder of the cases involved the use 
of an axe, poison, a  cloth (for suffocation), kerosene (burning the 
victim to death), and even a  boat which was deliberately tipped over 
in a  pond.
Judging by the court records, most murders w ere impulsive 
affairs resulting from a  quarrel or drunken brawl that got out of 
hand. A few court records reveal a  sort of mad frenzy. For example, 
49-year old Nelson N. Downing of Portsmouth killed Sarah Ann
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Spinney on March 28, 1858 by shooting her "in and about her head, 
face, eyes, neck, throat, and breast and other parts of the body." 
This brutal act was labelled manslaughter by the Suprem e Judicial 
Court and Downing was given only one year in the state prison.134 
A few court records reveal the other extrem e - premeditated  
and cooly calculated murder. Richard Richardson, 38, and Sarah Ann 
Healey, both of Auburn, planned the demise of her husband, Stephen 
Healey. Richardson gave Stephen Healey "a large quantity of a 
certain deadly poison called strychnine" on March 6, 1860. Healey  
became "mortally distempered in his body" and "languished" one hour 
before dying. Richardson was sentenced to 30 years in the state 
prison for second degree murder. Healey's widow was not, probably 
because she did not actually administer the poison. Richardson died 
in prison four years later.135
Assault was classified as a  misdemeanor which means that in 
nearly all cases the offender did not end up in the state prison. The
Table 14
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Violent Crime: Data on Murder, Attempted Murder, Manalaughter,
Aaaault, and Maiming
I. 1812-1819 (3 Caaea)
Percent and No. of Caaea 
Crime Attacker
Assault 33.3% (1) Male 100% (3) 
Att. Murder 66.7%
( 2 )
II. 1820-1829 (3 Caaea) 
Percent and No. of Caaea 
Crime Attacker





III. 1830-1839 (2 Cases) 
Percent and No. Caaea 
Crime Attacker








Large Staick 33.3% (1) Male 100%
Gun 33.3% (1) (3 )
Unknown 33.3% (1)
Weapon Victim




IV. 1840-1849 (4 Casas) 
Psrcsnt and No. of Casas 
Crlma Attackar
Murder 75.0% (3) Male 100% (4) 
Manslaughter 25.0%
( 1 )
V. 1850-1859 (5 Casas) 
Percent and No. of Casas 
Crlma Attackar
Manslaughter 20.0% Male 100%
( 1)  ( 5)
Att. Murder 80.0%
(4 )
VI. 1860-1869 (8 Casas) 
Percent and No. of Casas 
Crlma Attackar 






Gun 25.0% (1) 
Unknown 25.0% 
( 1 )




Gun 40.0% (2) 
Knife 40.0% (2) 
Club 20.0% (1)
Weapon
Poison 12.5% (1) 
Axe 25.0% (2) 
Unknown 12.5% 
( 1 )
Knife 25.0% (2) 
Pistol 25.0% (2)
Victim
Male 25.0% (1) 




Male 40.0% (2) 
Female 60.0% (3)
Victim
Male 44.4% (4) 




VII. 1870-1879 (7 Casts) 
Psrcsnt and No. of Casas 
Crlma Attackar





VIII. 1880-1889 (12 Cases) 
Percent and No. of Casas 
Crlma Attackar
Murder 50.0% (6) Male 83.3% (10) 
Manslaughter Female 16.7% (2)
50.0% (6)
Weapon
Razor 14.2% (1) 
Feet, Hands, and 
Knife 14.2% (1) 
Unknown 14.2% 
( 1 )
Poison 14.2% (1) 
Pistol 28.4% (2) 
Knife 14.2% (1)
Weapon
Club and Revolver 
8.3% (1)
Knife 25.0% (3) 
Club 8.3% (1)
Iron Tea Kettle 8.3%
( 1 )
Body 25.0% (3)




Male 14.2% (1) 




Male 58.3% (7) 
Female 41.7% (5)
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IX. 1890-1899 (16 Cases) 
Parcant and No. of Caaas 
Crlma Attackar
Murder 37.5% (6) Male 87.5% (14) 




X. 1900-1909 (11 Caaea) 
Parcant and No. of Cases 
Crlma Attackar
Murder 54.5% (6) Male 90.9% (10) 





Hands 31,3% (5) 
Pistol 31.3% (5) 
Police Billy Club 
and Razor 6.3% (1) 
Revolver 12.5% (2) 













Shotgun 9.1% (1) 
Knife 9.1% (1)
Victim
Male 81.3% (13) 
Female 18.7% (3)
Victim





Knife 30.0% (3) Male 80.0% (8) 






Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; 'Register 
of Convicts 1812-1883" and "(N.H. State] Prison Records [1874-1915]" both MS, 
Div. of Records-Management and Archives, Concord, N.H.; and Prison Warden's Reports. 
1813-1914.
XI. 1910-1914 (10 Cases) 
Percent and No. of Cases 
Crlms Attackar





four cases of assault in our sample were exceptional in that they 
w ent beyond the more common forms of simple assault. An 
exam ination of nonfelonious assault cases would help us to 
construct a  more complete picture of violence but it is beyond the 
scope of this project.
Rape and attempted rape were the remaining forms of violent 
crime significantly represented in our sample. Rape and attempted 
rape comprised only 4 .0%  (33) of the total number of cases. If one 
breaks down the frequency of crime by decade the incidence of rape 
becomes more noticeable (see Table 15).
Rape is a crime of violence perpetrated through sexual means. 
According to criminologist Sue Bessmer,there are two elem ents to 
the crim e: sexual penetration and non-consent.136 Bessmer
discerns five kinds of rape: 1) by force and violence; 2) by threat 
and fear; 3) statutory rape; 4) rape when the fem ale is "imbecile, 
insane, drugged, intoxicated, asleep, or unconscious," and 5) consent 
obtained by fraud.137
From the beginning of criminal law in New Hampshire, rape 
was an extremely serious offense; it was a capital crime until the 
early nineteenth century. All of the perpetrators in our sample were 
m ale and all of the victim s w ere  fem ale . Crim inologists  
acknowledge the existence of homosexual rape and even a  few  
examples of fem ales raping males, but it is overwhelmingly a crime 
of males against females.138
The social and demographic changes experienced in nineteenth 
century New Hampshire (such as urbanization, industrialization and 
the accompanying increase in numbers of female wage-earners, and
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Table 15
Rapa and Attamptad Rapa aa Parcantaga of Crima In Naw Hampahlra,
1812-1914: Fraquancy by Dacada
Dacada No. of Caaaa % of Total
1812-1819 Rape: 1 2.1%
1840-1849 Rape: 1 2.9%
Att. Rape: 2 5.9%
1850-1859 Rape: 1 2.9%
1860-1869 Rape: 1 1.5%
Att. Rape: 1 1.5%
1880-1889 Rape: 1 0.7%
Att. Rape: 2 1.4%
1890-1899 Rape: 4 3.4%
Att. Rape: 5 4.2%
1900-1909 Rape: 2 1.6%
Att. Rape: 3 2.3%
1910-1914 Rape: 4 5.1%
Att. Rape: 5 6.4%
TOTALS: 33 Cases 100%
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Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; ’Register 
of Convicts 1812-1883* and *[N.H. State] Prison Records [1874-1915],* both MS, 
Div. of Records-Management and Archives, Concord, N.H.; and Prison Warden's Reports.
1813-1914.
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changing definitions of adolescence) probably account for the 
increase in rape and attempted rape cases found in the sample from 
the 1890's on. By 1890, more than half of the seacoast's population 
resided in towns and cities of 2500 persons or more (see Table 5). 
The incidence of rape and attempted rape in New Hampshire was 
uneven during the nineteenth century. The high points w ere the 
1840's at 8 .8%  (3) of the sample; the 1890's at 7.8%  or 9 cases; and 
the 1910's at 11.5%  or 9 cases. The rate of violent crime per
1 0 0 ,0 0 0  population peaked in these  th ree  d ecades, further 
reinforcing the concept of rape as violence (see Table 8 and Figure 
5). Rape and attempted rape were absent during the 1820's, 1830's, 
and 1870's and comprised only between 2 .1%  and 3 .9%  of crime 
during the other decades under consideration. In contrast, Barbara 
Lindemann found the rate of prosecution for rape and attempted rape 
in M assachusetts to be low and fairly constant throughout the 
eighteenth century. She attributes this to the fact that that society 
w as c h a ra c te rize d  by "sm all c lo s e -k n it com m unities  th at 
discouraged free sexual expression by men outside of wedlock, and 
in which few women lived alone."i39
It is unclear exactly how many of the 33 cases of rape and 
attempted rape were purely crimes of violence accomplished through 
sexual means or w ere the more ambiguous sort of crime with a 
sexual rather than violent motive. At least 14 out of 33 cases 
(42 .1% ) involved victims under the statutory age (see Table 16). 
Perhaps this indicates predatory v io lence with adu lt m ales  
assaulting the weakest members of society.140 Some of the cases 
suggest that this was not always so. The age of consent was raised
Table 16
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Rapa and Attamptad Rapa In Naw Hampahira, 1812*1914 
Victim Charactarlatlca: Aga
Aga of Victim Number of Casas











TOTALS: 16 Adults 17 Juveniles 33 Cases
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H. and Court Bills and Indictments, 
1870-1914, MS, Justice and Administration Building, Dover, N.H.
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twice in the 1890's. Some of the rape cases involving teenage girls 
may have been the result of an unfortunate ignorance or disregard of 
the new laws. At least one rape case bears a  resemblance to the 
modern phenomenon of "date rape" where a misunderstanding or 
alcoholic intoxication changed a romantic interlude into a  case of 
rap e .141
Most of the rape cases are unambiguously violent crimes  
committed against the will of the fem ale concerned. Most of the 
court records employ the stock phrases "to ravish and carnally know 
and other wrongs" or "carnal copulation" to describe the crime. The 
age of the victim is never listed if adult so it is impossible to 
generalize about the typical adult female victim. Most of the girls 
raped were in their early teens but there is one horrible example in 
which a three and a half year old toddler was the victim of an 
attem pted rape. 142
Generally, the rapist was a man between 20 and 40 years of 
age. A typical example was George F. Hartford of Epping, age 23. He 
was convicted of raping Sarah Currier in Epping on Novem ber 6, 
1882. Hartford was sentenced to twenty years in prison but was 
pardoned after seven.143 Michael Lorenzo alias Mike Lawrence, 26, 
was an unskilled laborer born in Italy. One June 28, 1892 Lorenzo 
attempted to rape Sarah A. McDuffee of Rochester. He served seven 
years in the state prison.144 Joseph Nedeau was a  21 -year old cook 
residing in Dover. He went on a  rampage on July 14, 1900 when he 
raped three young girls, probably sisters: Dora Marcotte described
as a  13-year old "spinster," 9-year old Mary L. Marcotte, and 6-year 
old Ida Marcotte.145 Nedeau escaped conviction of raping the two
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older girls but he was found guilty of raping the six year old. He was 
sentenced to 30 years in prison and was pardoned 14 years later.146 
Rape contributed to the steadily increasing rates of violent crime 
which peaked in the 1890's.
V iolent crim e rates for Rockingham  County and Strafford  
County are similar in pattern to those of other locations except for 
the fact that the peak came 20 or more years later in the sample. 
Instead of cresting shortly after the Civil W ar, violent crime rates 
in this sam ple reached their height in the 1890's and then only 
slightly tapered off during the following two decades (see Figure 9 
and Table 8). In addition, the sample rates per 100,000 population 
were lower than those for other regions. At their height, the rate 
for all violent crimes combined was 32  per 100 ,000  population in 
the 1890's (see Figure 5 and Table 8).
Monkkonen found the period 1850 -75  to be the point of 
departure when British and American homicide began their "bloody 
d i v e r g e n c e . ” 147  H indus's s tatistics  for com m itm ents in 
Massachusetts for crime against persons show a very great increase 
taking place in the 1840's. The rates leaped from 40 per 100,000  
population in 1840 to 100 in 1850.148 Thereafter the rate declined 
slightly to 80 per 100,000 population in 1860 and 1870.149
Ferdinand's arrest rates for Boston indicate a dram atic  
increase for murder, rape, and assault in the 1850's with a  decline 
setting in for the rest of the nineteenth century. Only manslaughter 
deviated from this pattern.150 Murder reached approximately 7 .5  per
100,000 population in 1860. With the exception of 1880, the assault 
rate declined in Boston after reaching nearly 800  per 100 ,000
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population in 1860 and 1870.151 The murder rate per 100,000  
population derived from the New Hampshire sample was at its height 
in the 1840's and 1880's through 1900's at 7 per 100,000 population 
(see Table 17). After declining to zero in the 1850's (although there 
were many attem pted  murders during that decade) and rising to 4 in 
the 1860's and 1870's, it reached a new peak of 7 per 100,000  
population for the 1880's through 1900's before declining to 2  in the 
1910's (see Table 17).
Monkkonen's violent crime rates for Ohio between 1867 and 
1891 and Franklin County, Ohio for 186 7 -8 5  reveal a sim ilar 
p a tte rn . 152 Friedman and Percival's study of arrest rates for 
Alam eda County, California between 1870 and 1910 reinforce their 
contention that serious crim e in general was declining. Violent 
crime rates were at their height in 1880 at approximately 120 per
100.000  population and after that they declined steadily to 35 per
100 .00 0  population by 1910.153 In the 1880's New Hampshire 
showed a  rate of violent felonies of 21 per 100 ,000  population 
which increased to 32  in the 1890's and then declined to 21 by 1910 
(see Table 8 and Figure 5).
Rates of violent crime differ among the studies cited here but 
their essential conclusions are similar: violent crime accelerated in 
the middle decades of the nineteenth century and then declined  
shortly after the Civil W ar. Unfortunately, neither Edward Ayers nor 
Michael Hindus supply rates of violent crime in the American South 
so it is not possible to directly com pare our sam ple to their 
findings. The New Hampshire pattern resem bles that for Boston, 
Massachusetts, and Ohio except for the fact that violent crime in
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Table 17
Seacoaat New Hampshire Murder Rates, 1812-1914
Decade Population No. of Cases Rate per 100,000
1840'S 45,771 3 7
1860'S 50,122 2 4
1870'S 77,533 3 4
1880's 84,622 6 7
1890'S 88,002 6 7
1900'S 90,455 6 7
1910'S 91,139 2 2
Nota: Rates before 1870 calculated with Rockingham County population only because 
Strafford County court records available only for 1870-1914.
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., N.H., MS, Div. of 
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments. 1870- 
1914, Strafford Cty., MS. Justice and Administration Building, Dover, N.H.; 'Register 
of Convicts 1812-1883* and '[N.H. State] Prison Records [1874-1915],* both MS. 
Div. of Records-Management and Archives, Concord. N.H.; Prison Warden's Reports. 
1859-1914; and U.S. Census Reports. 1840-1910.
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New Hampshire reached its height around 20 years later.
V.
O ffen ses  against m orality  constitu te  the  las t d istinct 
category of crime to be analyzed. These comprise a  very small 
percentage of total convictions: 1.8%  of all offenses. In the sample, 
out of a  total 15 moral offense cases, 4 involved convictions for 
adultery, 5 bigamy, and 2 sodomy. The remaining four offenses were 
represented by one case each of polygamy, incest, enticing a female 
child for purposes of prostitution, and committing "unnatural and 
lascivious acts." The first conviction did not appear until the 
1870's. Thereafter, moral offenses made up only between 2.1%  and 
3 .7%  of the total (see Figure 4). Starting in the 1870's, moral crime 
rates hovered at around 4 per 100,000 population (see Figure 5 and 
Table 8 ). In large part this can be explained by the fact that 
o ffenses  against m orality  w ere  p rogressively  d ecrim in a lized  
between 1791 and 1830. At one time adultery and sodomy had been 
c ap ita l crim es. 154 In Chapter Three we traced the changing 
definitions of criminal law and saw that by 1830 virtually all moral 
offenses were either dropped from the books or relegated to the 
status of petty crim es and m isdem eanors. Starting with the  
recriminalization of adultery in 1867, the law becam e increasingly 
strict in regard to moral offenses over the next half-century. Thus, 
it is not surprising that at least a  few people were convicted of 
crimes against morality in the late nineteenth and early twentieth 
century.
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In contrast to the statutes before 1830, the punishment for 
moral felonies was relatively light - usually on the order of one to 
three years in prison and or a heavy fine. The modern reader might 
find this to be excessive but one must rem em ber that during the 
colonial era  the sam e behavior was punishable by death, corporal 
punishment, and or extremely high fines.
It is difficult to generalize about adultery in New Hampshire 
since we have only four cases in our sample. All of the offenders 
were male; the female partner may have been punished but in none of 
the cases here did she go to prison. The law provided for more 
serious sanctions against the married partner. The four cases here 
involved married men and single women. For example, Charles W. 
W arren of Northwood was found guilty of adultery in April 1881. He 
and Annie M. Davis alias Warren were discovered practicing "lewd 
and lascivious cohabitation” in Northwood on October 1, 1880. The  
24-year old laborer was married to Mary A. Warren at the time.155
Punishment was identical to that of adultery; one to three  
years in prison and or a fine of up to $500,156 The law was careful 
to distinguish between intentional and unintentional bigamy. Three  
years was considered a  sufficient waiting period to determ ine if a  
person's undivorced spouse were still alive even if the whereabouts 
w ere unknown. As with adultery, the punishment was aimed at the 
married partner rather than the single partner, and those convicted 
w ere primarily males. In some ways, bigamy was a greater crime 
than adultery because the commitment to m arriage of the single 
partner was being violated. In the nineteenth century marriage was  
especially important to women due to their economic position in
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society. A woman who unknowingly entrusted her future to a  
bigamist was cruelly deceived when her 'husband's" true status was 
discovered. She could probably expect to be left without economic 
support. She could probably also expect to suffer some sort of 
social disgrace even though she was a victim of the bigamist.
One bigamist was Thomas Morgan Jones of Rochester. Jones 
was born in W ales in 1865. He made his living as a salesman which 
probably entailed a mobile existence. He was one of the very few  
white collar criminals found in our sample. The court records show  
that Jones m arried Elizabeth Davies in Llandyssef, W ales on 
N ovem ber 23 , 1887.157 He probably left his first wife behind in 
W ales when he next married Catherine M. Sullivan on October 1, 1893 
in Boston. Certainly, Catherine was still alive when Jones went on 
to marry Marie Louise Marcotte on November 28, 1895 in Rochester, 
New Hampshire. The records indicate that Jones even had the nerve 
to steal $16 from Marie in 1896 though he was convicted only of 
bigam y. 158 This roguish character served the maximum three-year 
sentence for bigamy in the state prison.159 Upon release from  
prison, Jones was only 35 years of age - still young enough for a  
smoothtalking unprincipled salesman to cause further mischief.
Only a  handful of offenders went to the state prison for the  
remaining moral felonies. The two men convicted of sodomy and one 
man convicted of committing "unnatural and lascivious acts” appear 
to have been punished more for being homosexuals than for their 
specific sexual practices. O ne case, that of the "unnatural and 
lascivious acts" clearly describes the offending forms of behavior 
performed by one man upon the body of the other. 160 Twenty-five
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year old Arthur O. Preston of Dover was convicted of "committing 
and perpetrating that detestable and abominable crime of buggery 
(not to be named among Christians) [sic]" on August 2, 1877.161 The 
law did not specify the sex of the participants in such behavior but 
the fact that only males were involved in the three cases found in 
the sample implies that homosexuality was what made the activity 
so offensive.
The one case of polygamy actually seems to be a case of 
bigamy, judging by the description in the court records.162 The 
defendant went under three aliases. The term "polygamy" was no 
longer listed in the New Hampshire statutes by this point (1888).
The one case of incest sounds more like a doomed romance than 
an outright crime. Both parties involved were adults but there may 
have been a  large enough age difference and the affair may have 
begun early enough in the life of the fem ale for this to have been 
considered an exam ple of corrupting a minor. Possibly this may 
explain the different punishments meted out to the parties involved. 
Clifford Rand was convicted of committing incest with his niece 
C arrie  Rand in G reenland in 1907. Carrie is described as a 
"singlewoman, she the said Carrie being then and there a  daughter of 
a sister of Clifford and she the said Carrie being then and there also 
a daughter of a  brother of Clifford's father." Clifford, a  single adult 
m ale is described as "a brother of said Carrie's mother and he the 
said Clifford, being then and there also a  son of a  brother of said 
Carrie's father." Clifford Rand was punished with a  sentence of two 
to two and a  half years in the state prison plus a  $20  fine; Carrie 
Rand was punished with a year in the Rockingham County House of
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Correction plus a $20 fine.163
Prostitution itself was not a felony, but procuring, pandering, 
or inducing a female under age 18 to become a  prostitute definitely 
was so by the late nineteenth century. Ruth Rosen says that during
the years 1911*15 the American public was in a panic about the
issue of white slavery.164 This coincided with the Progressive Era's 
campaign to eliminate prostitution. Portsmouth, New Hampshire had 
a thriving red-light district in the early twentieth century. A  
concerted effort was made to close down this area in 1912.165  
Constance Perry of Portsmouth, age 25, was convicted of "wilfully 
and deceitfully" enticing "one Ethel Duffy, a fem ale child under the
age of eighteen years, to wit of the age of fourteen years, for the
purpose of prostitution” on August 12, 1912.166 Probably other 
instances of such behavior were treated as petty crimes rather than 
felonies, and so do not show up in the sample.
The rates of moral crime in New Hampshire are much lower 
than those described by Michael Hindus for Massachusetts and Erick 
Monkkonen for Ohio (see Table 8 and Figure 5). Most of the 
difference can probably be explained by the different ways of 
measuring this rate. In our sample, we included only those persons 
in Rockingham County and Strafford County who w ere  actually  
convicted of a  felony and sent to the state prison. Very few moral 
offenders were convicted as felons. Instead, most offenses against 
morality were considered petty crimes and misdemeanors and were 
punished by short terms in the local jail or house of correction, or 
by paying a  fine.167 Thus, the rates found by Michael Hindus for 
"crimes against morality, order, and chastity" are much higher than
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those found in our sample: more than 700 per 100,000 population in 
1855  at their height in M assachusetts.168 Much of this can be 
explained by Hindus's inclusion of liquor offenses under this 
c a te g o ry .169 No one in our sample was sent to the New Hampshire 
State Prison for drunkenness or selling liquor illegally.
Eric Monkkonen treated liquor offenses as a  separate category 
from what he calls "statutory crimes.” Even so, he too finds a much 
higher rate for Franklin County, Ohio than is found in our sample: 36  
per 10,000 population in 1870.170
It is possible that New Hampshire had a lower rate of moral 
offenses than more urban regions; prostitution was a  common 
problem  in large cities like Boston. W ithout m ore directly  
com parable rates the only firm conclusion we can m ake is that 
moral offenses constituted only a  very small percentage of the total 
crime rate in seacoast New Hampshire and were considered worthy
of a  prison sentence only after the Civil War.
There were crimes found in our sample which do not neatly fit 
into any of the three major categories of property, violence, or 
morality. For the sake of convenience, they have been lumped 
together as a category called "other" and include: perjury, robbing
graves, placing obstructions in railroad tracks, being a  tram p, 
entering a  dwelling as a  tramp, poisoning a  cow, cruelty to children, 
and violation of parole. Added together, "other" crimes made up 5.6%  
(46 ) of the total which is three tim es the number of offenses  
against morality but still quite small compared to violence (14.6% )
and property (77.9% ) (see Table 7).
The single most common sort of "other" crime w as that of
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being a tramp. As we saw earlier, the New Hampshire legislature 
passed the "tramp law" in 1878 to help control the flood of 
unemployed who wandered about in a desperate search for work 
during the depression of the 1870's.171 M any Am ericans were  
alarmed at the unprecedentedly large number of tramps that emerged 
during that decade. Possibly 20%  of American workers at some point 
during the late nineteenth century found themselves unemployed and 
h o m e le s s .172 The term "tramp" em erged in the 1870's when the 
middle and upper classes began to feel threatened by the presence of 
large numbers of the unemployed and homeless. For the first time in 
Am erica, an industrial proletariat m ade its appearance. Labor 
militancy was on the rise in the 1870's as well.173
Few of the tramps in our sample appear to have been complete 
strangers to the community. All of the tramps were listed as having 
a residence in a  town. Out of thirty tramps, only four were listed as 
o u t-o f-s ta te  res id en ts . 174 it is possible that the remaining 26  
tram ps w ere not actually residents of the N ew  Ham pshire towns 
listed but they were listed so for the sake of convenience. Such a 
person may have corresponded to the "homeless" of the present day 
who have no real residence. Ever since the early colonial period, 
N ew  Ham pshire laws had provided guidelines for determ ining a 
person's residence. This w as im portant for the purpose of 
determining who was responsible for paying for poor relief.
As of 1878, the law was very explicit as to the "settlement of 
paupers." There were a total of 13 provisions for gaining the status 
of settlem ent in a town and thus obliging the town to support a 
person in case he or she becam e "poor and unable to support
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h im self."175 The main difference between a tramp and pauper was 
that the tramp "went about begging from place to place" instead of 
staying put and accepting the pittance doled out to him by the town. 
Able-bodied paupers were also sent to the town or county poor farm  
or workhouse to labor for their upkeep. Som e of the persons 
convicted as tramps may have been resident paupers who had refused 
to submit to life in such an institution. The four tramps who were  
not residents of the town in which they were apprehended cam e from 
the neighboring states of Massachusetts and Maine. In practice, it 
looks as if the tramp law were being applied to local paupers rather 
than strangers.
Americans have always been a  mobile people but the data on 
birthplace suggest that some of the tramps in our sam ple may 
actually have been outsiders after all and not really residents of the 
New  Ham pshire towns listed. Only two of these people were  
actually born in New Hampshire. Nine w ere born in Massachusetts, 
five in Ireland, four in Maine, two in Italy, two in New  York, and one 
each in South Carolina, Pennsylvania, Illinois, England, Germany, and 
Canada. O ne third of the tramps in our sample were foreign-born. 
Being a  tramp was a  new crime in 1878 and the first convictions in 
the sample did not take place until 1880 which w as at the start of 
the truly massive "new" European emigration to the United States. 
G enerally  speaking, immigrants to A m erica started out at the  
bottom of the economic hierarchy so it should not be surprising that 
a  large percentage of the men convicted as tramps were foreign- 
born. Michael Katz's study on tramps in New York State in the 1870's 
indicates that the proportion of foreign-born tram ps (55 .2% ) was
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even larger there than in New Hampshire. The largest group of 
foreign-born tramps in New York was the Irish at 26 .3%  of the 
to ta l.176 The Irish also made up the largest group of foreign-born 
tramps in New Hampshire at 16.7%  of the total. The tramp law was 
a harsh form of social control. Still, being a  tramp was a  rather 
minor sort of crime compared to most of the other "other” crimes 
and consequently, many, if not most tramps served a short sentence 
in the local jail or house of correction rather than the state prison.
A more serious form of crime was perjury which struck at the 
basic trust necessary for a functioning legal system. A total of 
seven persons in our sample were convicted of perjury. It is not 
easy to generalize about the type of case in which perjury might be 
committed. Two cases concerned perjured testimony in paternity 
disputes. Three involved larceny. One arose from a case of wilful 
and malicious destruction of property and one from a case of selling 
alcohol. Several of these cases originated in the lower courts, 
springing from trials for petty crim es and m isdem eanors. Even 
though the initial trial w as for something rather petty, such as 
improperly selling spiritous liquor, the discovery of perjury made it 
much more serious. The person found guilty of perjury ended up 
sentenced to a term in the state prison which was far more serious 
than the fairly short sentence to the county jail or house of 
correction or fine which was the punishment for the initial offense. 
Perjury was one of the few  crim es in which women formed a 
significant proportion of the protagonists.
In Septem ber 1825 Lucinda Cilley of Exeter, age 21 and 
described as a "single woman and spinster" appeared before Justice
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of the Peace Peter Chadwick, Esq. in Exeter. She "falsely wickedly 
wilfully knowingly and corruptly” testified that as of April 12 she 
was "with child...to be chargeable to the town of Exeter." According 
to Cilley, the child was "begotten" on July 4, 1824 in Portsmouth by 
a local tailor named Jeremiah Ross. The jury found 
that Ross was innocent and that in fact Lucinda Cilley had intended 
to injure Jeremiah Ross. Perhaps she had also hoped to swindle the 
town of Exeter out of money since the fictional child was "to be 
chargeable to the town."177 W hatever the motive, Cilley served two 
years in the state prison for her crime.178
Nearly 20  years later William Kayes, aged 28, of Danville, 
persuaded Almira Davis, a "singlewoman" to testify that she had 
been made pregnant with a  bastard on September 15, 1843 by Amos 
Davis, a laborer who was apparently unrelated to Almira. Kayes was 
sentenced to two years in the state prison for perjury. The site of 
the alleged tryst was described as the pasture of Amos Davis "under 
some pine bushes by the path leading from the house of William  
K a y e s .. . ”179 The records do not say what punishment, if any, was 
suffered by Almira Davis.
Fifty-two year old Mrs. Deborah Warren and Charles Hodgdon of 
Portsmouth entered the property of Thomas Roberts on April 25, 
1866. They "did brake [sic] off, pull out and distroy [sic]” six pear 
tree grafts causing dam age assessed at $6. As if this were not bad 
enough, Deborah W arren lied to the court and claimed that neither 
she nor Hodgdon committed the malicious destruction. The jury 
determ ined otherwise and Deborah W arren was sent to the state 
prison for two years.180 There is an indictment for Deborah Warren
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dated October 1865 in which she was charged with destroying 18 
seed cabbage heads worth $18 on the property of the same Thomas 
R o b e r ts .  181 However, the jury did not find her guilty of this 
previous alledged offense.
Another offense related to the functioning of the legal system  
was that of violating parole. Parole violation was a  new type of 
crim e that m ade its appearance in 1901 when the system of 
punishment was modified by the introduction of parole. Parole will 
be discussed in more detail in a later chapter but, in essence, parole 
meant the early release of a prisoner contingent upon good behavior 
and other stipulations. 182 Violations of parole produced extensive 
case records such as that of Cleophas Valle or Valley, originally 
from Quebec, a resident of Somersworth. On March 17, 1903, Valle, 
togther with two accom plices, broke into a Boston and Maine  
Railroad freight car during the day with the intention of stealing a  
keg of malt liquor worth $6.25. They were caught in the act and 
Cleophas Valle was given a  sentence of two to three years in the 
state prison in Septem ber 1903.183 Valle's accomplices did not go 
to prison. On October 3, 1905 Valle was paroled. The 20-year old 
former shoemaker was free to do as he pleased as long as he met 
three conditions. Valle was not to violate any New Hampshire law, 
he was not to "lead an idle or dissolute life,” and he was to report in 
writing to the state prison warden once every three months (see  
Figure 8). Valle was to follow these conditions until October 1906. 
Unfortunately, Cleophas Valle could not resist temptation. At 3 a.m. 
on Decem ber 7, 1905  he broke into Philip Dum ais's store in 
Somersworth and stole $9 worth of whiskey, brandy, and wine.184
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F ig u re  8
Copy of Parole for Cleophas Valley
Source: State v. Valle, No. 370, Strafford Cty., N.H. (1906), MS, 
Justice and Administration Building, Dover, N.H.
C O P Y  O F  P A R O L E .
#tatf of Nm ifantpsljirp.
New Series.
No. 33
IClbcrcas, c^eoPhas is held in the New Hampshire
State Prison in Concord upon a sentence of not more than .3 years
nor less than  ^ Ye* r s  ; and, whereas, the minimum term of said
sentence has expired: Now, therefore, the Governor and Council of said State, by virtue 
of the authority conferred upon them by the statutes of said State, do issue to him this Per­
mit to be at liberty during the remainder of said maximum term of imprisonment which
terminates on P®** , unless before its expiration said Permit shall
be revoked, or become void. The person to whom this Permit is issued shall observe the 
following terms and conditions upon which it is granted:
i .  Bm l im i t  mot rtoimim mmy lo w  o t  t h i i  SUM.
I .  B i  itmil mot i im t  mm M i l  o r  dlmmolmtm llfm.
j .  Bm l im i t  n p o r t  to  t i o  irm rdtm  o t  t i l  Stmto Prliom  by littm r omem Im t i r o o  momtbm.
Th^ violation o f any of Hit about Itrms or conditions shall makt void this permit.
Dattd at Concord this  3d day of October # 9^0 5_
JOHN McLANE,
Governor.
By His Excellency the Governor, 
with the advice of the Council,
EDW ARD N. PEARSON,
Secretary of Statt.
D E S C R IP T IO N  O F PAROLED PERSON.
Nationality ................... ,• age ^ 9. ; weight lbs.; height 3 ft. 2 l / ? , „•
color o f Aa/r fcrQWO. ; color o f eyes brown ; crime fo r  which committed breaking end ,
entering, Strafford county. Ch a r l e s  e . c o x .
Warden.
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V alle  w ent back to prison with a sentence of only one year. 
Am azingly, he was pardoned after serving only one m onth.185  
Cleophas Valle could not stay out of trouble. He was given a four to 
five year sentence for breaking and entering and stealing a clock 
worth $1 and a  razor worth $0 .50  from the house of Patrick J. 
Fitzgerald of Rollinsford on August 7, 1907. Shortly thereafter, 
Cleophas Valle was transferred to the State Hospital for the Insane 
and his trail vanishes.186 There w ere only three convictions for 
violation of parole in our sample which seems to indicate that the 
example of Cleophas Valle was relatively uncommon.
W hat can one conclude about the nature of felony crime in New  
Hampshire during this period? By far, the most common sort of 
crime was that involving property. Larceny and burglary were the 
most common forms of property crime. Thus, the pattern of crime in 
nineteenth century New Hampshire resembles that of Massachusetts 
of the same period up to a  point. Michael Hindus's survey ends in 
1878 while this investigation goes up to 1914. The New Hampshire 
sample even more closely resembles the pattern of crim e rates in 
Ferdinand's study of Boston except that the peak of New Hampshire 
crime rates took place about 10 years later. As we have seen, the 
proportion of v io lent, m oral, and non-property crim e in New  
Ham pshire tended generally  to increase after 1878. Still, the 
overwhelming majority of crimes continued to be those in which 
property was the main object.
Violent crime made up a much smaller proportion (14 .6%  or 
120/820) than did property crime (77 .9%  or 639 /820) (see Table 7 
and Figure 4). At first glance, this statistic would seem to confirm
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M ichael Hindus's contention that crim e in n ineteenth century  
Massachusetts was increasingly an affair of property and morality 
in contrast to the South where crime remained primarily a matter of 
v io le n c e . 187 The pattern of crime in New Ham pshire suggests 
otherw ise for the period after 1878 when Hindus's study ends. 
However, any conclusion is only on a  general level since Hindus 
included lower court convictions in addition to felonies in his data 
while our sample used only felonies. Even though the actual number 
of violent crimes in New Hampshire was small, the trend discernible 
in the statistics from our sample indicate that violent crime was on 
the increase. The rate of violent crime increased steadily from 15 
per 100 ,000  population in the 1840's to 32  per 100 ,000  in the 
1890's (see Table 8 and Figure 5). Murder, attempted, murder, and 
manslaughter w ere the most common forms of violence.
Very few women were convicted of felonies in New Hampshire 
at this time, but the proportion of female felons convicted of violent 
crimes was greater than among the male felons in this sample. 
W omen were also relatively common victims of murder, attempted  
murder, manslaughter, rape, and attempted rape. One does have to 
bear in mind the phenomenon of underreporting. According to recent 
studies, rape has been underreported which means that it is a  more 
widespread crime than the reported convictions would indicate.188  
However, we are only covering convictions in this study.
Crimes against morality make up a  minuscule proportion of the 
whole - only 1 .8%  (15 /820). The significance lies not in actual 
numbers but in the fact that such behavior was reinstated as a 
criminal offense after the Civil W ar. All morals offenses had been
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dem oted to petty crimes and misdemeanors or elim inated entirely 
from the statutes early in the nineteenth century. The statutes 
concerning crimes against morality or "chastity” were increasingly 
broadened during the late nineteenth and early twentieth century. 
O ne result was the conviction of those who violated the new (or 
revived) laws.
Finally, 5 .6%  (46/820) of the convictions fall into none of the 
three major categories discussed above. These crimes form a  rather 
eclectic group with conviction for being a  tramp being by far the 
most common. The tramp law was largely a  response to the mass 
appearance of unemployed homeless men in the 1870's. The new law 
was most fully applied in New Hampshire in the 1880's when the 
national economy turned downward again. The tramp law was a 
blatant form of social control exercised over an undesirable group by 
those in power. Perjury was a  crime that struck against the very 
basis of the legal structure. There were a  handful of perjury cases; 
the apparent motives w ere greed, vengeance, and malice aimed at 
the injured party.
Changing patterns of crime in Rockingham County and Strafford 
County most likely were a result of unstable economic and social 
conditions during the nineteenth century. Both counties had near- 
stagnant populations after the Civil W ar and most of the increase 
that did occur was due to foreign immigration. The presence of so 
many newcom ers may have caused tensions that led to crime. 
C ultural d iffe ren ces  plus econom ic circum stances m ay have  
encouraged some ethnic groups to participate disproportionately in 
certain types of crime. The economy endured a long period of
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transform ation from an agricultural base to a  mostly industrial 
base. Portsmouth, the largest city in the area, suffered instability 
thanks to the invention of steamships which helped to destroy the 
economic good times of the antebellum years.
Crim e was partially a response to changing circumstances. 
Patterns of employment and settlem ent changed as more people 
moved into towns and cities. Economic status was insecure and new 
opportunities for crime arose. Burglaries may have become much 
m ore com m on because of the appearance  of nonresidential 
structures in population centers. W e do not mean to suggest that 
most poor people were thieves and burglars but it is likely that most 
such offenders were poor people. An analysis of state prison inmate 
characteristics in Chapter Five will shed light on this possibility. 
Actually, the relationship betw een poverty and crim inality is a  
complex phenomenon. In his study of crime and poverty in Columbus, 
Ohio for the period 1860-1885, Eric Monkkonen found that criminals 
were of a  higher socioeconomic status than paupers.189
Chapter Five will be devoted to an analysis of the men and 
women who ended up serving time in the New Ham pshire State  
Prison during the period 1812-1914.
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THE DEMOGRAPHY OF CRIME: AN ANALYSIS OF THE INMATES OF THE 
NEW  HAMPSHIRE STATE PRISON, 1812-1914
In Chapter Five we will attempt to describe the individuals 
behind the statistics in Chapter Four. An analysis of the criminal 
population should help us to construct a more meaningful picture of 
crime in New Hampshire. An analysis of the prison inmates should 
help to explain who committed what crimes and why. W ere certain 
types of people more prone to crime than others? Is it possible to 
link certain types of people to certain types of crime? W hat 
distinguished the criminal population of New Hampshire fromother 
states? These questions and others will be investigated here. The 
original records provide us with a long list of names. Analysis of 
informationon these prisoners can allow generalizations about the 
hundreds of convicts surveyed in this project.1 The am ount of 
information pertaining to each individual is limited by the nature of 
the original records. It was necessary to consult several sources in 
order to piece together a reasonably complete picture of a single 
convict. Unfortunately, some inmates remain nothing more than a 
name connected to a crime which led to certain dates of admittance 
and discharge from the state prison. Even the date of discharge is 
not listed for a few cases. Despite limitations imposed by the 
original sources, it is possible to gather information about most of 
the convicts in our sample. The variables to be investigated here
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include: age, sex, race, birthplace, residence at time of conviction,
and occupation (see Figure 9).
Inform ation was extracted from several sources. The  
"R egister of Convicts 1812 -1883" is an extrem ely  valuab le  
document. It lists in a reasonably consistent ledger-like form each 
inmate's name, age, and birthplace. The same data are found in the 
succeeding ledgers: "[N.H. State] Prison Records [1874-1915]," and
"Record of Population Gain and Loss [1905-36]" and an untitled 
ledger covering the years 1887-1907.2 The Rockingham County and 
Strafford County court records provide information on the convict's 
sex and residence at time of conviction. Even though there is no 
listing of the convict's sex in the prison ledgers, virtually all of the 
names are identifiably masculine or feminine. In the few cases of 
ambiguity, the court records provide the answer with their standard 
reference to the accused/convicted as "yeoman" for males and either 
"spinster" or "singlewoman" for females for the antebellum  period. 
By the time a married female showed up in our sample, the court 
records had stopped listing this form of reference. Evidently the 
practice died out in the 1860's. In rare instances, the court records 
mention the convict's occupation, such as that of John Davis, "a 
m ariner," who stole $286  worth of clothing from  a store in 
Portsmouth in 1816.3 The best sources of information on occupation 
are the "Description Registers" for the years 1881-98  and 1899- 
1906, so conclusions about occupational status will have to be 
confined to this period.
At the end of every fiscal year the warden of the state prison 
was required to submit an annual report to the state legislature.
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F ig u re  9 
CODING SCHEME
1) Case Number (ID): 0 1 -0 3 /N a m e :
2) Age: 0 6 - 0 7 /
3) Sex: 0 8 /
4) Race: 0 9 /
5) Birthplace (BPLACE): 1 0 - 1 1 /
6) Residence (RES): 12/Town, State, Etc.
7) Year Committed (YRCOM): 1 4 - 1 7 /
8) County Convicted (CTYCON): 1 8 /
9) Crime: 1 9 - 2 0 /
10) [Variable Deleted]:
11) Value of Property Crime ($) (VALPROP): 2 2 - 2 6 /
12) Type of Property Affected (TYPPROP): 2 7 - 2 8 /
13) Year Released (YRREL): 3 0 - 3 3 /
14) Sentence (SENT): 3 4 - 3 5 /
15) Sentence Served (SERV): 3 6 - 3 7 /
16) How Discharged (EXIT): 3 8 /
17) Known Recidivism (RECID): 3 9 /
18) Occupation (OCCUP): 4 0 /
NOTES:
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The early reports are almost exclusively of a financial nature and 
are merely appended to the New Hampshire House or Senate journals. 
The first separate reports appeared in the 1830's and it was not 
until the late 1850's that truly detailed information on inmates was  
provided. Even so, the exact dates of admittance and departure are 
not provided in the annual reports. Most of the published  
information duplicates that found in the ledgers and had to be used 
in conjunction with the ledgers. Nevertheless, the published reports 
helped to fill in some gaps and to confirm the identity of some 
ind ividuals.
More com plete information on a few  of the inm ates is 
available in newspaper accounts. However, newspaper accounts of 
crime in New Hampshire are very hard to find before 1840. Even 
after that date, only the most spectacular crimes (usually murder) 
are covered in detail, so this source is only marginally useful.4
The Federal Census reports for 1860 -1910  w ere used to 
identify the "population at risk." This phrase refers to the total 
number of people of a certain description in a given location. For 
instance, there were 15,623 males aged 15-19 in New Hampshire in 
1 8 8 0 . 5 There were 17 males aged 15-19 in the New Hampshire  
State Prison in 1880. Males aged 15-19 in the state made up 4 .5%  of 
the total population while males aged 15-19 made up 11.3%  of the 
total inmate population. From this, one can conclude that males age 
15-19  w ere overrepresented in the prison population in 1880  
because the population at risk - all males in New Hampshire age 15- 
19 - constituted only 4 .3%  of the entire population. From such 
analyses one can determine how the prison population was distinct
325
from the general population. Unfortunately, it is not always  
possible to determine the population at risk since the census reports 
do not always list the population in groups directly comparable to 
the state prison population.
The original sources need to be used with care when compiling 
information on each convict. As mentioned in Chapter Four, we are 
analyzing 820 cases,  not 820 people .  Some of the crimes were 
committed by more than one person. These crimes were counted as 
two or more cases only if any accomplices were convicted and sent 
to the state prison. Conversely, in those cases involving recidivism, 
one or more cases actually represent the crimes of only one person .
Recidivism poses a challenge for the historian of crime.® The 
fact that a prisoner was a recidivist was often, but not always, 
noted in the "Register of Convicts 1812-1883." Similar names have 
been checked against each other for variables such as age and 
birthplace to confirm whether someone was or was not a recidivist. 
John Brown was convicted of breaking and entering and stealing in 
1857. John Brown was convicted of the same crime in 1865. A 
quick check reveals that the first John Brown was born in Scotland 
in 1832. The second John Brown was born in New York in 1844.7 Yet 
another entry for John Brown appears in the records for a conviction 
of bigamy in 1892. Further research indicates that this John Brown 
was a different person from the first two John Browns already  
mentioned: this individual was born in England in 1859.8  A fair
number of criminals used an alias but this fact is regularly noted in 
the sources. A person was counted as a recidivist if he or she was 
listed two times or more or if it was so noted in the records. This
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would apply even If he or she had entered the prison originally 
through a conviction in a county other than Rockingham or Strafford. 
Prisoners listed as having served time in a state prison outside of 
New Hampshire were also classified as recidivists. For exam ple, 
Richard Burroughs was sent to the New Hampshire State Prison in 
1832 for stealing $5 .10  worth of food and stockings from Robert 
Calef's house in Kingston. Burroughs served a full seven-year 
sentence. Among the factors leading to such a lengthy sentence may 
have been the fact that Burroughs had served time in both the 
Massachusetts and Vermont state prisons previously.9
W e will begin our analysis of the criminal population with a 
discussion of age. Most inmates of the New Hampshire State Prison 
for the period 1812-1914 were of approximately the same median 
age as those of the present: 26 years versus today's 28 years (see 
Table 1 8 ).10 The overall statistic obscures the fact that the median 
age of the prisoners in our sample vacillated over time. The most 
extreme change took place between 1849 and 1880. The median age 
jumped from a low of 24.5 years in the 1850's to an all-time high of 
30 years during the 1860's. It then fell back down to 24.5  years in 
the 1870's before rising to 26 years in the succeeding decade (see 
Table 18). Two factors may have contributed to the high median age 
of the 1860's: the opening of the State Reform (Industrial) School in 
1858 and the Civil War.
The existence of youthful offenders had prompted the concern 
of state prison officials and state legislators. The prison 
administration claimed in 1852 that "there has been for a few of the 
last years a great change in the character of criminals brought to
Table 18
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New Hampshire State Prison Inmates, 1812*1914: Age Distribution by
Decade
Decade Min. Age Max. Age Median Age No. Caaea
1810'S 13 56 25.0 47
1820'S 16 64 28.0 31
1830'S 1 7 47 28.0 36
1840's 1 7 50 27.0 34
1850's 1 2 65 24.5 34
1860's 1 9 66 30.0 65
1870's 1 6 64 24.5 106
1880's 1 7 79 26.0 141
1890's 16 62 25.0 116
1900'S 1 7 63 26.0 126
1910's 1 9 72 29.0 78
Note: Missing ages: 1 case 1870's; 2 cases 1890's; and 3 cases 1900's. 6 missing in 
all.
Source: ‘Register of Convicts 1812-1883,’ ”[N.H. State] Prison Records [1874-
1915],” *N.H. State Prison: Record of Gain and Loss in Population [1905-36],*
‘Description Register [1881-98] and [1899-1906],” all MS, Div. of Records- 
Management and Archives, Concord, N.H.; and Prison Warden's Reports . 1859-1914.
328
our Prison. A large majority are young [sic] men, many of them  
mere youth [sic]."1 1 Two years later, W arden Gideon W ebster 
declared,"It is a startling fact, suggestive of mournful reflections 
that a very large proportion of those confined in this Prison are boys 
and young men."12 He claimed that a nine-year old boy had been sent 
to the prison during the previous year. An intense scrutinization of 
the "Register of Convicts 1812-1883" reveals that no such person 
was formally admitted or discharged from the prison.13 Still, some 
convicts were  very young. The youngest in our sample was John 
Kehoe, a 12-year old boy from Portsmouth. Together with an 
accomplice, Kehoe stole 10 dimes from Barzilla Harding's store in 
Portsmouth in broad daylight on October 4, 1857. Kehoe served a 
year in the state prison. He was released in 1858, the year when 
juvenile offenders under the age of 16 were first sent to the State 
Reform School in Manchester.14 Another youngster was 13-year old 
Parson Price. He stole promissory notes and coins worth $35 .60  
from Benjamin Emory, Jr. in Concord on September 5, 1816. Price 
served a full tw o-year sentence.15 Such young convicts were  
uncommon in the New Hampshire State Prison. Convicts under the 
age of 18 account for only 3.4%  of the total sample (see Table 19).
One solution to the problem of youthful criminals was the 
creation of an institution separate from the state prison. In 1855  
the New Hampshire legislature passed "An Act to Establish a House 
of Refuge for Juvenile and Female Offenders Against the Laws." It 
was designed to deal with males under 18 and females of any ag e .16  
Before the House of Refuge opened ites doors as the State Reform  
School in Manchester 1858, the inmate population was specifically
Table 19
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New Hampshire State Prison Inmates, 1812-1914: 
Age Group Distributions by Decade
% of Cases by Age Group
Decade Under 18 1 8 - 2 4 2 5 - 3 4 3 5 - 4 4 4 5 - 5 4
1810'S 4.3% 38.3% 29.8% 19.1% 6.4%
1820'S 6.5% 25.8% 35.5% 19.4% 3.2%
1830 's 5.6% 27.8% 47.2% 13.9% 5.6%
1840'S 11.8% 26.5% 44.1% 8.8% 8.8%
1850's 11.8% 38.2% 17.6% 11.8% 17.6%
1860 's 27.7% 38.5% 20.0% 7.7%
1870's 6.6% 43.3% 26.9% 16.0% 3.8%
1880'S 2.1% 41.1% 29.8% 16.3% 6.4%
1890 's 0.9% 44.0% 43.1% 5.2% 5.2%
1900's 2.4% 34.9% 36.5% 17.5% 4.0%
1910's 32.1% 34.6% 20.5% 6.4%
A3GFEGATE
AGE GROUPS: 3.4% 36.9% 34.5% 15.2% 6.0%
U.S A  STATE
PRISON AGE
GROUPS (1986): 0.8% 35.6% 42.4% 13.8% 5.1%
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% of Cases by Age Group
Decade 5 5 - 6 4 65 + Total % and
1810's 2.1% 100% (47)
1820'S 9.6% 100% (31)
1830's 100% (36)
1840'S 100% (34)
1850'S 2.9% 100% (34)
1860's 4.6% 1.5% 100% (65)
1870's 100% (106)
1880's 2.1% 2.1% 100% (141)
1890's 1.7% 100% (116)
1900's 4.8% 100% (126)
1910'S 3.9% 2.6% 100% (78)
AGGREGATE
AGE GROUPS: 3.1% 0.9% 100% (814)
U.SA STATE 
PRISON AGE
GROUPS (1986): 1.7% 0.5% 100%
Note: Missing cases: 1 in 1870's; 2 in 1880's; and 3 in 1900's. 6 missing in all.
Source: "Register of Convicts 1812-1883," "(N.H. State] Prison Records [1874-
1915]," "N.H. State prison: Record of Gain and Loss in Population [1905-36],’
"Description Register [1881-98] and [1899-1906]," all MS, Div. of Records-
Management and Archives, Concord, N.H.; Prison Warden's Reports. 1859-1914 and 
U.S. Bureau of the Census, Statistical Abstract of the United States: 1990 (Washington,
D.C., 1990).
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restricted to offenders age 17 and under.17 Female convicts age 18 
and over were, in fact, sent to the State Prison in Concord as 
alw ays. Convicted male felons as young as 16 w ere still 
occasionally sent to the State Prison after 1858 .18 Not until 1907 
was the age dividing juvenile from adult offenders firmly placed at 
17 years .1 9 Thus, the implementation of separate treatm ent for 
juvenile offenders removed the youngest potential inmates from the 
state prison after 1857.
The Civil W ar may have contributed to a sharply higher median 
age for the prisoners in our sample by removing many of the most 
likely criminals - young men - from society. According to British 
historian John Styles, property crime indictments in eighteenth- 
century England fell whenever the country was at war because tens 
of thousands of young men were conscripted into the military 
f o r ce s . 2 0  Criminologist Samuel W alker says, "As criminologists 
have long known, criminal activity is highest among people 14 to 
24."21
Few convicts in our sample were old. Most were under 45  
years of age (see Table 19). The oldest convict was Elisha Hoyt of 
Townsend, Massachusetts. The 79-year old Hoyt was convicted of 
"false pretenses" in October 1884. Hoyt had introduced himself to 
John W. Moses of Portsmouth on May 24 as the foreman of a large 
farm in Townsend, Massachusetts. He persuaded Moses to sell him 
$34 worth of clothing on credit. As it turned out, Hoyt the imposter 
was caught and given a sentence of four years in the state prison. 
The "[N.H. State] Prison Records [1874-1915]" do not record his exit, 
so it is unclear if he was pardoned, died in prison, or served his full
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s e n t e n c e . 22  John Foster was a 72-year old resident of Dover in 
1914. In Septem ber he was convicted of breaking, entering, and 
stealing from two houses in Dover during the day on July 30. First 
he stole a $50 diamond ring from Frank Christie's house. Later that 
same day he stole a $15 gold watch belonging to Marie Thornton from 
Thomas Thornton's house. The elderly burglar was given a sentence 
of three to four years in the state prison. He was paroled in 1917.2 3
Crime most often involved young adults and adults not very far 
advanced into middle age. The typical convict in our sample was 
between 18 and 45 years of age; 26 was the median, a figure which 
changed over time but basically stayed within narrow bounds. By 
age 45, most adults were probably established in or sufficiently 
resigned to their status to begin slowing down. Crim inal-like  
impulsiveness, daring, and energy are more characteristic of youth 
than middle or old age.
Contrary to Eric Monkkonen's findings on criminals in Ohio, the 
actual distribution of our sample when divided by age groups was 
younger than in Ohio or today's American state prison population 
(see Table 19). The 18-24 year age group was the largest group in 
the sample while the largest in present-day state prisons is those in 
the 25-34 year age group. There were four times as many inmates 
under the age of 18 in the New Hampshire State Prison than is 
typical for today. The 1840's and 1850's had the largest percentage 
of youthful felons, a fact which lends some support to the 
pessimistic observations of the annual prison reports of that era. 
Monkkonen's study of criminals in Columbus, Ohio for 1860-1885  
showed a median age of 30. Two thirds of the offenders in his
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sample were between 15 and 39 years of age. he concludes that 
crime was more open to adults than is true today and that youths 
were more integrated into society than today, possibly because job 
opportunities were better for youths in America at that tim e.2 4
Men aged 20-44  were greatly overrepresented in the prison 
population when compared to the population at risk. Out of these 
men, those aged 25-34 were most disproportionately represented in 
the prison population. At times, they made up a proportion of the 
prison population that was four tim es greater than the male 
population aged 25-34 at risk (see Table 20). In contrast, men 55 
and over were either the same or slightly under their proportion of 
the population at risk. Women were definitely underrepresented in 
the prison population. Thus, one can conclude that convicted felons 
were indeed disproportionately young and male.
Virtually all of the convicts in the New Ham pshire State  
Prison for this time period were white. Out of 820 cases, 808  
(98 .5% ) were white, 7 (0.9% ) were black, and 5 (0 .6% ) were of
unknown race (see Table 21). These numbers are accurate as far as
is possible to determine but there is room for doubt. Nowhere in the 
original records is there a separate mention of the convict's race. 
Perhaps there were more black convicts than just the seven found in 
our sample but this is impossible to determine from the available  
sources. The only time a convict's race was definitely mentioned 
was by the inclusion of the terms "negro [sic]," "colored," or
"mulatto" next to his or her name in the ledgers. However, this was
always written in as an extra remark, much like the rare entry for 
other distinguishing characteristics such as scars, deformities, or
Table 20
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Age Group Distributions: Prison Population Compared to Population at
Risk, 1880-1910: Males
Year
Age Group Pris on Total State Total
Total N ( % ) N ( % )
15-19 1 7 (11.3%) 151 15,623 (4.5%) 346,991
20-24 41 (27.2%) 17,267 (5.0%)
25-34 47 (31.1%) 25,974 (7.5%)
35-44 29 (19.2%) 20,398 (5.9%)
45-54 8 (5.3%) 17,724 (5.1%)
55-64 3 (2.0%) 13,657 (3.9%)
65-79 2 (1.3%) 11,712 (3.4%)
147 (97.4%) 122,355 (35.3%)
15-19 1 5 (14.0%) 107 17,683 (4.7%) 376,530
20-24 1 9 (17.8%) 18,897 (5.0%)
25-34 42 (39.3%) 29,710 (7.9%)
35-44 1 7 (15.9%) 23,686 (6.3%)
45-54 8 (7.5%) 19,052 (5.1%)
55-64 3 (2.8%) 14,783 (3.9%)
Age Unlisted 1 (0.9%)




Age Group Prison Total State
Total N ( % ) N ( % )
15-19 1 6 (10.5%) 153 17,097 (4.2%)
20-24 35 (22.9%) 19,038 (4.6%)
25-34 52 (34.0%) 34,226 (8.3%)
35-44 29 (19.0%) 27,922 (6.8%)
45-54 1 5 (9.8%) 22,209 (5.4%)
55-64 4 (2.6%) 15,601 (3.8%)
151 (98.8%) 136,093 (33.1%
15-19 1 6 (11.8%) 136 19,262 (4.5%)
20-24 30 (22.1%) 18,643 (4.3%)
25-34 45 (33.1%) 33,033 (7.7%)
35-44 24 (17.6%) 30,599 (7.1%)
45-54 1 2 (8.8%) 24,824 (5.8%)
55-64 6 (4.4%) 17,320 (4.0%)
65-69 1 (0.7%) 6023 (1.4%)




















% 1986 U.S.A. State Prisons %
98.5% 49.6%
0.9% 47.8%
0.6% 2.6% (Unknown or Other)
100% 100%
Sex No. Cases % 1986 U.S.A. State Prisons %
Male 804 98.0% 96.0%
Female 16 2.0% 4.0%
TOTAL 820 100% 100%
Source: "Register of Convcits 1812-1883," "[N.H. State] Prison Records [1874-
1915]," "N.H. State Prison: Record of Gain and Loss in Population [1905-36]," all MS, 
Div. of Records-Management and Archives, Concord, N.H.; Prison Warden’s Reports. 
1859-1914; and U. S. Bureau of the Census, Statistical Abstract of the United states: 
1990 (Washington, D.C.., 1990).
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tattoos. It is probably safe to assume that the designation of
someone as black would be done every time a black convict was 
adm itted to the prison if only for the reason that this w as an 
unusual distinguishing physical characteristic in northern New  
England at the time. New Hampshire's small black population 
declined greatly both in numbers and as a percentage of the 
population between 1810 and 1860. Thereafter it grew very slowly. 
By 1910 the black population of New Hampshire was still smaller 
numerically and proportionately in 1910 than it had been in 1810 
(see Table 22) 25
Every black in the sample committed a property crime. The 
fact that the blacks in the sample were convicted only of property 
crimes is similar to findings of scholars in both the antebellum  
North and South (see Table 23) 26  Other ethnic groups occasionally 
participated in proportionately high numbers in property crime but 
not as high a proportion as the blacks in the sample. Not one of the 
black convicts was born in New Hampshire.2 7
There were apparently no convicts who could be classified as 
Asian and there is no indication that any of the convicts were of 
American Indian origin. By the nineteenth century it is likely that 
some of the surviving Indians would have adopted European names. 
It is impossible to determine if there were any such prisoners in our 
sample. The prison population for the period 1812-1914 was almost 
entirely w hite.2 ®
Just because the prison population was at least 98 .5%  white 
does not mean that it was a homogenous population. Convicts came 
from a number of ethnic groups. The concept of ethnicity is
Table 22
338
Black Population Growth in New Hampshire, 1810-1910
Year Black Pop. Total N.H. Pop. Black
1810 970 214,360 0.45%
1820 787 243,236 0.32%
1830 607 269,328 0.23%
1840 538 284,574 0.19%
1850 520 317,976 0.16%
1860 494 326,073 0.15%
1870 580 318,300 0.18%
1880 685 346,991 0.20%
1890 614 376,530 0.16%
1900 662 411,588 0.16%
1910 564 430,572 0.13%
Total
Source: U. S. Census Reports. 1810-1910.
Table 23
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Ethnicity and Crime in New Hampahire, 1812-1914
Type of Crime: Property Violence Mora
Ethnic Group N and % N and % N and
Canadians 44 74.6% 10 16.9% 3 5
Irish 28 66.7% 8 19.0%
British (Immig.) 26 76.4% 4 11.8% 2 5
Italians 1 12.5% 5 62.5%
Germans 6 75.0% 1 12.5%
Blacks 7 100%
Type of Crime: Other Total
Ethnic Group N and % N and %
Canadians 2 3.4% 59 100%
Irish 6 14.3% 42 100%
British (Immig.) 2 5.9% 34 100%
Italians 2 25.0% 8 100%
Germans 1 12.5% 8 100%
Blacks 7 100%
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Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Oiv. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; ’Register 
of Convicts 181201883," "[N.H. State] Prison Records [1874-1915]," and "N.H. State 
Prison; Record of Gain and Loss in Population [1905-36],’ all MS, Div. of Records- 
Management and Archives, Concord, N.H.; and Prison Warden's Reports. 1859-1914.
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complex, but for our purposes, the most practical definition defines 
ethnicity by common geographic origin.2 9
Data on birthplace is available in 811 out of 820 cases (98.9% ). 
Another definition is also helpful: an ethnic group defined as a group 
recognized as immigrants from a specific location. D ata on 
birthplace is available for nearly every convict in the sample. Every 
convict in our sample was described as a resident of the United 
States which would imply that all foreign-born convicts in our 
sam ple were immigrants. Borrowing from Andrew M. G reeley's  
tabulation of religio-ethnic groups, the foreign-born New Hampshire 
prison inmates fall into the following categories: British, Germans,
and Irish as Protestants, and Irish, Germ ans, and Italians as 
C ath o lics .30 There were 42 Irish-born convicts in our sample (5.1%  
of the total or 25 .6%  of the foreign-born). It is not possible to 
com pare percentages of crime to population size among ethnic 
groups before 1870 since the necessary figures are not reported by 
the census.
Having a common birthplace does not necessarily mean that 
other features such as race, language or dialect, religion, or even 
food preferences shared by an ethnic group are present.31 For 
exam ple, a large number of convicts were of Canadian birth. It is 
unlikely that M atthew Powers, imprisoned in 1883 for burglary, 
shared a common language or d ia lect with A lbert Douville, 
imprisoned in 1898 for burglary. Yet both were born in Canada.3 2  
The Canadian exam ple is the most troublesome in this regard. 
Canadians were divided into French-Canadian and British-Canadian  
groups, not to mention those of American Indian origin. Thus, it
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would be inaccurate to assume that a Canadian birthplace always 
meant a French-Canadian (and, therefore, Catholic) background.33 In 
fact, the majority of the Canadian-born convicts in the sample had 
British names. I have divided the Canadians by surname in an 
attem pt to more precisely determ ine ethnicity. (This will be 
discussed in more detail shortly). Similar objections can be made in 
regard to the vast majority of convicts who were born in the United 
States. Language or dialect may not have been so different among 
this group but food preferences, folklore and music, and settlement 
and em ploym ent patterns may have varied considerably among 
native-born convicts. Birthplace as an indicator of ethnicity is 
imperfect but we should be able to draw a few conclusions about the 
relationships between ethnicity, immigration, and crime in New  
Hampshire. Another use for the data on birthplace is in drawing 
conclusions about the mobility of the criminal population of New
Hampshire. Birthplace data will be used in conjunction with data on
residence at the time of conviction. These will then be analyzed in 
relation to the demographic changes affecting New Hampshire and 
the United States during the nineteenth century.
The overwhelm ing majority of persons sent to the New
Ham pshire state prison during its first century of operation were
white native-born Americans. The birthplace for 637 out of 820  
cases (77.7% ) was the United States (see Table 24). Of these, the 
largest percentage were born in New Hampshire: 312 out of 637
cases (49.0% ). New Hampshire-born inmates thus represent 38.0%  of 
the total number of cases. The next most common birthplace was 
Massachusetts with 145 cases represented ( 17.7%  of the total or
Table 24
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TOTAL 164 19.9% 100%
Unknown 1.2% 100%
TOTAL 820 100% 100%
Source: "Register of Convicts 1812-1914," "[N.H. State] Prison Records (1874-
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1915],' ”N.H. State Prison: Record of Gain and Loss in Population [1905-36],' all MS, 
Div. of Records-Management and Archives, Concord, N.H.
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22.8%  of the American-born). The other New England states account 
for 116 cases or 14.2%  of the total or 18.6%  of those born in 
America. Most of the other New England-born convicts were born in 
Maine. Finally, the rest of the native-born Americans came from 17 
other states plus the District of Columbia. They accounted for 64  
cases, 7 .8%  of the total or 10.0%  of the American-born cases. Only 
New York and Pennsylvania are significantly represented in this 
sample. The other states and the District of Columbia supplied only 
one to five cases each. Overall, the proportion of foreign-born  
inhabitants in the state increased from 4 .49%  in 1850 to 22.45%  in 
1910 (see Table 6 and Figure 3).
Foreign-born convicts accounted for 164 out of 820 cases or 
20.0% . The largest single group of foreign-born convicts was born in 
Canada: 59 cases (7.2%  of the total or 36.0%  of the foreign-born). 
As we have seen, Canadians themselves were divided into French- 
Canadian and British-Canadian groups as well as those of American 
Indian origin. Thirty-five (59 .3% ) of the Canadians had British 
names while twenty-four (40.7% ) had French names. The Canadian- 
born members of the sample were convicted of property crimes but, 
unlike blacks, nearly 17% were also convicted of violent crime (see  
Table 23). It is interesting to note, however, that a decreasing  
number of Canadians were convicted of crime between 1870 and 
1914, despite their growing population in the seacoast. Perhaps this 
phenom enon can be linked to a gradual im provem ent in the 
socioeconomic status of this group in New Ham pshire.^4
The Irish were a more homogeneous group than Canadians and. 
like the French-Canadians, were mostly Catholic. However, there
346
are problems with using birthplace as a guide to ethnicity. Many 
native-born American convicts had Irish-sounding nam es, as did 
some of those born in Canada. The religious differences between the 
Protestants and Catholics of Ireland were significant. Still, most of 
the Irish immigrants to America were Catholic, so it is reasonable 
to assume that most of the Irish-born convicts in our sample were 
Catholic. Mark E. Lender and James K. Martin describe the Irish 
immigrants of 1830-60  as "poor" and "almost invariably Roman
C atho lic ."35
Paul Gilje and other historians have linked the Irish to the high 
rates of violent crime in A m e r ic a .3 6  The percentage of Irish-born
convicts in our sample participating in violent crime was higher
proportionately than that of all other groups except the Italian-born 
(see Table 25). Irish violence came to an impressive height in the 
1880's but then dropped in the 1890's. The 1890's were the most 
violent decade and it seems strange that the group most commonly 
blamed for the violence was actually showing a decrease in violence 
precisely at the time when the rest of the society was becoming
more violent (see Tables 8 and 25 and Figure 5). O f course, the
actual numbers involved in this sample are rather small and violent 
offenses such as common assault were considered to be petty
crimes, and so would not show up in the sample. Also of interest is
that the rates of property crime and other crime (mostly being a 
tram p) for the Irish also reached a peak in the 1880's . Irish 
participation in all types of crime except moral, were at their all- 
time height in the 1880's. Heavy Irish immigration to the United
States began in the 1840's but specific figures on the number of
Table 25
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Immigrant Population Growth in Seacoast New Hampshire, 1870-1910
Ethnic Group and % of Total Population
Canadians Ir ish Brit ish Germans Italians
Year N % N % N % N % N %
1870 1628 2.1% 3136 4.0% 1117 1.4%
1880 4531 5.4% 3731 4.4% 2244 2.7% 178 0.2% - - -
1890 8177 9.3% 4201 4.8% 2036 2.3% 142 0.2% 152 0.2%
1900 10,160 11.2% 3692 4.1% 1872 2.1% 308 0.3% 205 0.2%
1910 9234 10.1% 2793 3.1% 1805 2.0% 325 0.4% 517 0.6%
Ethnic Group as % Of Total Convict Population
Canadians Ir ish British Germans Italians
Decade N % N % N % N % N %
1870’s 4 3.7% 2 1.9% 5 4.7%
1880'S 1 1 7.8% 1 2 8.5% 6 4.3% 3 2.1%
1890's 1 6 13.6% 6 5.1% 7 5.9% 1 0.8% 1 0.8%
1900's 13 10.1% 3 2.3% 3 2.3% 1 0.8% 2 1.6%
1910’S 3 3.8% 1 1.3% 2 2.6% 1 1.3% 3 3.8%
Note: Population growth has not been calculated for ethnic groups before 1870 with the 
exception of blacks (see Table 22). The U.S. Census records do not supply detailed 
enough information on birthplace of immigrants at the county level before this date. 
Similarly, data revealing Italian origin of inhabitants at the county level are not 
available before 1890. Thus the population figures listed here are for Rockingham and
Strafford County ethnic groups (minus blacks) 1870-1910.
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Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; 'Register 
of Convicts 1812-1883," "(N.H. State] Prison Records [1874-1915]," "N.H. State 
Prison: Record of Gain and Loss in Population [1905-36],’ all MS, Div. of Records- 
Management and Archives, Concord, N.H.; Prison Warden's Reports. 1870-1914; and 
U.S. Census Reports. 1870-1910,_
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Irish immigrants in New Hampshire are not available before 1870. 
Thus, the crime percentages of the 1880's  might not be as 
significant if they could be directly compared to those of the 1840's. 
Other immigrant groups may well have contributed to the overall 
crime rate. Those born in England, Scotland, and W ales accounted 
for 34 of 820 or 4 .2%  of the total or 20.7%  of the foreign-born. Like 
the Canadians, this group showed a declining proportion of felony 
convictions between 1870 and 1914.
The remaining 28 foreign-born convicts were quite a diverse 
group. They accounted for only 3.5%  of the total or 17.1%  of the 
foreign-born. The Italians at 9 and the Germans at 8 were the best- 
represented here. The remainder, usually represented by one to 
three cases each, came from: France, "British Provinces," Portugal,
Austria, Hungary, Puerto Rico, Greece, and S w e d e n .3 ?
Three quarters of the G erm an convicts in the sam ple  
committed property crimes and the number of Germans being sent to 
the state prison was declining at precisely the tim e when the 
number of German immigrants was increasing (see Table 23 and 25). 
There are really too few Germans in the sample to say if for certain 
this group was adjusting easily to American life. Likewise, the 
number of Italian convicts is too small to confirm the apparent 
violence of this group. Proportionately, violence was higher among 
Italian convicts than any other group but one cannot make any firm 
conclusions regarding the true rate of Italian violence in New  
Hampshire.
In the aggregate, one can conclude that the prison population 
was a rather homogenous group. Almost all were white. Nearly 80%
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were born in the United States and nearly half of these were born in 
New Hampshire. Over a third of the foreign-born convicts were born 
in Canada. A quarter of the foreign-born convicts were of Irish 
origin and a fifth of British origin. The apparent uniformity of the 
prison population described thus far is somewhat deceptive. The 
prison population experienced demographic shifts along with New  
Hampshire and the rest of the country throughout the nineteenth  
century. Thanks to sweeping changes in agriculture brought about by 
the opening of the American W est, new technology, and the  
transportation  revolution, many native-born inhabitants e ither  
moved out of the state or into the growing milltowns. Replacing the 
departed and then going beyond replacem ent, foreign immigrants 
becam e a greater presence in New Hampshire. Strafford County in 
particular experienced a large increase of foreign immigrants during 
the late nineteenth and early twentieth century (see Table 6 and 
Figure 3). Some of these changes are reflected in the changing 
composition of the inmates described here. It is possible to 
describe and analyze  these shifts by exam ining the ethnic  
consitution of our sample by decade.
Even though the number of immigrants in seacoast New  
Ham pshire increased in the large nineteenth and early twentieth  
century, the proportion of convicted felons of immigrant origin in 
the prison population did not show a similar increase when compared 
to the population at risk. The foreign-born inm ates w ere  
overrepresented in the prison population in 1860 and 1870 when  
they were three to four times greater than their proportion of the 
population at risk. However, contrary to the assertion of nativists,
35 1
the actual proportion of immigrant felons in the New Hampshire  
State Prison was not particularly high; in fact in 1880 and again in 
1900, foreign-born prisoners were underrepresented (see Table 26). 
At various times between 1870 and 1900, the British, Canadians, 
Irish, and Germans were overrepresented in the prison population. 
None of these groups were consistently overrepresented and  
sometimes they were underrepresented or not even present.
The proportion of New Ham pshire-born prisoners shrank  
greatly as time went by, probably due to increased mobility and the 
massive economic change outlined in Chapter Four. New Hampshire- 
born inmates dom inated the prison population until the 1880's . 
Those born in New Hampshire made up 61 .7%  of the inmate  
population in the 1810's (see Table 27). New Ham pshire-born  
inmates experienced a precipitous drop in the 1820's both in actual 
numbers as as a percentage of the total: from 29 to 13 and from
61.7%  down to 41.9% . Thereafter they comprised between 47.1%  and 
58 .3%  of the total with the exception of the 1860's, when they 
dropped to 38.5% . From the 1880's on the percentage of inmates 
born in New Hampshire gradually declined to only 23.1%  of the total 
in the 1910's, lower even than the 24 .4%  who w ere born in 
Massachusetts (see Table 27). A greater percentage of felony  
convictions over time involved outsiders. W hat does this say about 
geographic mobility and crime? W e will now analyze residency  
patterns of the inmates by decade to see how the presence of 




Ethnicity: Prison Population Compared to Population at Risk, 1860-
1 900
I. Prison Population
Native Born Foreign Born Total 
N % N % N
Year
1860 1 1 84.6% 2 15.4% 13
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Canadian 1 4.3% 
British 1 4.3%
Irish 1 4.3%
















Canadian 1628 2.1% 
British 1117 1.4%
Irish 3136 4.0% 
German 94 0.1% 
Other 129 0.2% 
10,222 12.1% 
Canadian 4531 5.3% 
British 1586 1.9%
Irish 3731 4.4%








II. Population at Riak
Nativa Born Foraign Born Total
N % N % N
Year












Note: In 1860 the Census listed foreign born only in the aggregate, so specific groups 
are not listed here for that year. The population at risk consisted of persons from 
Rockingham and Strafford County for 1870-1900 but only Rockingham County for 
1860 because the sample of prison inmates consists of convicted felons from both 
counties for the period 1870-1914 but only Rockingham County for the period 1812- 
69. Ethnicity in 1910 is not included here because the Census supplied information on 
ethnicity at the state level rather than the county level.
Source: U.S. Census Reports. 1860-1900 and Prison Warden’s Reports. 1860, 
1870, 1880, 1890, and 1900.
Table 27
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% and No. Cases (N)
Decade
1 8 1 0 ’ S 1 8 2 0 ' s  1 8 3 0 ‘ s 1 8 4 0 ' s
61.7% (29) 41.9% (13) 58.3% (21) 55.9% (19) 
10.6% (5) 16.1% (5) 8.3% (3) 11.8% (4)
12.8% (6) 9.7% (3) 16.7% (6) 11.8% (4)
4.3% (2) 12.9% (4) 8.3% (3) 8.8% (3)
2 .1% (1) 
4.3% (2) 
4.3% (2)
6.5% (2) 2.8% (1) 8.8% (3)









% and No. of Cases (N)
1850's 1860's 1870's 1880 s
47.1% (16) 38.5% (25) 48.6% (52) 31.9% (45)
20.6% (7) 20.0% (13) 17.8% (19) 17.0% (24)
11.8% (4) 16.9% (11) 12.2% (13) 16.3% (23)
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% and No. of Casas (N)
1850‘s 1860's 1870's 1880's
Birthplace
Other U.S.A. 8.8% (3) 6.2% (4) 8.4% (9) 7.7% (11)
Canada 6.2% (4) 3.7% (4) 8.5% (12)
Ireland 5.9% (2) 7.7% (5) 1.9% (2) 8.5% (12)
Britain 5.9% (2) 1.5% (1) 5.6% (16) 4.2% (6)
Germany 1.5% (1) 2.1% (3)
Italy 1.4% (2)
Other 1.5% (1) 0.9% (1) 2.1% (3)
Unknown 0.9% (1)
TOTAL CASES: 34 65 107 141
% and No. of Caaes (N)
Decade
Birthplace 1890'a 1 900's 1 91 O' S Total No.
New Hampshire 33.1% (39) 27.1% (35) 23.1% (18) 312
Massachusetts 16.1% (19) 20.9% (27) 24.4% (19) 145
Other New England 17.0% (20) 12.4% (16) 12.8% (10) 116
Other U.S.A. 5.9% (7) 14.0% (18) 12.8% (10) 74
Canada 11.9% (14) 12.4% (16) 10.3% (8) 59
Ireland 5.1% (6) 3.1% (4) 3.9% (3) 42
Britain 5.9% (7) 2.3% (3) 2.5% (2) 34
Germany 0.8% (1) 0.8% (1) 2.5% (2) 8
Italy 0.8% (1) 1.6% (2) 3.9% (3) 9
Other 0.8% (1) 3.1% (4) 2.5% (2) 1 2
Unknown 2.5% (3) 2.3% (3) 1.3% (1) 9
TOTAL CASES: 118 129 78 820
Cases
357
Source: "Register of Convicts 1812-1883," "(N.H. State] Prison Records (1874-
1915]," and N.H. State Prison: Record of Gain and Loss in Population (1905-36],’ all 
MS, Div. of Records-Management and Archives, Concord, N.H. and Prison Warden's 
Reports . 1859-1910.
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Inmates born in Massachusetts showed a very different pattern 
from those born in New Hampshire. With the exception of the 
1830's, Massachusetts-born inmates remained the second-largest 
contingent in the state prison throughout this period. Unlike those 
born in New Hampshire, the Massachusetts-born inmates experienced 
an eventual doubling of their population from 10.6%  in the 1810's to 
2 4 .4 %  a century later. The low point for M assachusetts-born  
inmates was reached in the 1830's when they accounted for only 
8 .3%  of the total which was smaller than Maine's share and New  
Hampshire's 58.3%  (see Table 27). In 1810 New Hampshire accounted 
for 14.5%  of New England's population. Starting in 1830, New  
Hampshire's share of the region's population shrank steadily; in 1910 
it was only 6.6% . Massachusetts, in contrast, steadily grew from 
32.1%  of the region's population in 1810, to 51.4%  in 1910.38 Other 
New Englanders made up a relatively large part of the total prison 
population throughout this period ranging from a low of 9 .7%  in the 
1820's to a high of 17.0%  in the 1890's. The remaining native-born 
Americans accounted for a low of 4 .3%  of the inmates in the 1810's 
to a high of 14.0%  in the 1900's.
The start of large-scale European immigration had an effect on 
the composition of the New Hampshire state prison population. 
Foreign-born inmates were never a very large proportion of the total 
but their composition changed over time. The largest single group 
consisted of inmates born in Canada. With the exception of the 
1810's when they made up 2.1%  of the prison population, Canadian- 
born inmates did not make an appearance until the 1860's when they 
m ade up 6 .2%  of the inmate population (see Table 27). The
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percentage of Canadians varied over the next several decades and 
was at its height during the 1890's and 1900's, at 11.9%  and 12.4% , 
respectively. Italians, Germans, and others began appearing in the 
prison register in the 1860's. Their presence becom es more 
noticeable from the 1880's onward (see Table 27). The presence of 
foreign-born convicts from a greater variety of countries indicates 
the growing mobility and heterogeneity of the American population 
as a whole.
The British and Irish were present from the beginning of the 
record. Also unlike the other immigrants, the British and the Irish 
as a percentage of the total inmate population reached a peak before 
the Civil War. The Irish made up 8.8%  in the 1840's and they reached 
8 .5%  in the 1870's.39 The British immigrants reached 10.0%  of the 
inmate population in the 1820's (see Table 27).
With the exception of Italians and blacks, all ethnic groups 
showed a similar proportion of types of crime convictions (see Table 
25). Overall, 77.9%  of the crimes (639 out of 820) committed by the 
convicts in the sample were property crimes. Most ethnic groups 
showed a similar proportion but there were exceptions. Twenty-two 
point two or two out of nine Italian cases in the sam ple were 
involved in property crime. All seven black cases involved property 
crime. The modern day participation of blacks in violent crime is 
com pletely different from the pattern that shows up here. The 
numbers involved in this analysis of seacoast New Hampshire are so 
small that we must make this assertion only tentatively. The 
conviction of blacks for property rather than violent crimes bears a 
strong resem blance to crime in the nineteenth-century South
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described by Edward L. Ayers. In the South of that era, property 
crime was most commonly associated with blacks.4 0  The most 
common property crime among blacks was larceny; five out of seven 
cases or 71.4%  which was higher than the overall figure of 31.4% . 
Larceny was the most common property crime among all ethnic 
groups except Canadians, Germ ans, and Italians, who favored  
burglary (see Table 23).
The few Italian-born convicts showed a very high proportion of 
violent crime (see Table 23). The most common forms of violence 
among the Italians in our sample were manslaughter and attempted  
murder. In contrast, the second-most violent ethnic group was the 
Irish at a comparatively paltry 19.1%  ( 8 out of 42  cases). The 
overall proportion of violent crime was 14.6%  which makes the Irish 
convicts in our sample more violent than most groups, thus lending 
credence to Paul Gilje's assertion that the Irish were more violent 
than most.41 Canadians too were slightly more likely to have been 
convicted of violent crime than the rest at 17.0%  (10 out of 59 
cases). The British-born at 11.8%  (4 out of 34 cases) and German- 
born at 12.5%  (1 out of 8 cases) were slightly less violent than the 
average convict in out sample. Blacks were the least violent group 
in our sample: none were convicted of violent crime. O f course,
ethnicity must be considered to be only one variab le  in the  
explanation of violent crime in seacoast New Ham pshire. Other 
potential factors include social class, occupational group, sex, and 
the ongoing social and economic transformation of the region.
Although moral offenses were only a small part of the picture, 
it is possible to speculate on what cultural factors inhibited most
361
ethnic groups from engaging in such behavior - at least at the felony 
level. Canadian-born and British-born convicts w ere the only 
foreign-born convicts imprisoned for moral offenses in our sample. 
The Irish and Italians were predominantly Catholic as were some 
G erm ans too. Possibly, strict attitudes toward m arriage were  
involved. Immoral behavior was not restricted to certain ethnic 
groups. Perhaps it was the public nature and seriousness of the 
offense such as adultery, which threatened social values, which led 
to arrest and conviction. There may have been some aspect about the 
Irish, Italian, and black American communities which controlled  
such behavior. However, with so few cases in the sample,this will 
have to remain only speculation.
The combination of religion, ethnic culture, and economic  
status played a role in sexual behavior. The Catholic Church and 
fam ily structure of some groups had an influence on sexual 
relations. In the Am erican Southwest, for exam ple, Catholic  
families of Mexican descent insisted that marriage take place when 
prem arital sex led to pregnancy.42 On the other hand, despite  
teachings of the Catholic Church, a large number of Irish immigrant 
women became prostitutes in urban centers prior to the Civil W ar. 
They did so, largely because their economic opportunities w ere so 
l im ite d .* 3  Another Catholic ethnic group, im m igrant Italians, 
exercised strict control over sexual behavior - at least for fem ales. 
Unm arried fem ales w ere carefully chaperoned because Italians  
placed a high value on the virginity of their unmarried daughters.^ 4 
In 1911 a major study of foreign-born prostitutes was conducted in 
N ew  York City and found that Jews, Irish, and Italians were
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underrepresented. According to Ruth Rosen, the women from these 
groups were unlikely to become prostitutes because their cultures 
placed a premium on family solidarity and fem ale  chastity .4 5 
Attitudes toward marriage and female sexuality and family values  
may well have helped to keep the participation of certain ethnic 
groups out of the New Hampshire State Prison as far as moral 
felonies were concerned.
Finally, G erm ans, Italians, Irish, and blacks all showed  
significantly  d ifferent proportions of "other" crim es than the  
general prison population. Overall, "other" crimes represented only 
5.6%  (46 out of 820) of the total. One eighth of the Germans, a fifth 
of the Italians, 14.3%  of the Irish, and none of the black prison 
population were convicted of "other" crimes.
B irthplace is one indication of a population's m obility; 
residence is another. Fortunately, the residence of the accused at 
time of conviction is easy to determine as it was listed in virtually 
all of the court bills and indictments. This was true even of most of 
the tramps described in Chapter Four.4 6
Most crime in nineteenth-century New Hampshire was a local 
affair. Most convicted criminals were residents of the county where 
they were convicted. Out of 545 cases in Rockingham County, 433 or 
7 9 .4 %  of the convicted w ere residents of that county. The  
proportion is even higher for Strafford County: 234 out of 275 cases 
or 8 5 .1 %  (see Table 28). A handful of people convicted in 
Rockingham County were residents of Strafford County but there  
were none vice-versa. Most convicts in our sample were residents 
of the sam e town in which they had com m itted their crim e.
Table 28
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New Hampshire State Prison Inmates, 1812-1914: Residence at Time of
Conviction
Residence No. of Cases Percentage
Rockingham County 433 52.8%
Strafford County 248 30.2%
Other New Hampshire 1 8 2.2%
Massachusetts 55 6.7%
Vermont 1 0.1%
Maine 1 4 1.7%
Rhode Island 1 0.1%
Connecticut 1 0.1%
Canada 1 2 1.5%
Unknown 37 4.5%
TOTAL 820 100%
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N. H.; and Court Bills and Indictments, 
1870-1914, MS, Justice and Administration Building, Dover, N.H.
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Relatively few inmates were strangers in their county of conviction. 
Only 2 .2%  resided in New Hampshire but outside of Rockingham or 
Strafford County. The only large group of outsiders cam e from  
Massachusetts who made up 6 .7%  (55 out of 820 cases) of the 
sample. The other New England states made up only a handful: 17 
out of 820 cases or 2 .0%  (see Table 28). Twelve persons (1.5%  of the 
sample) were residents of Canada at time of conviction while for 37 
(4.5% ) the place of residence was impossible to determine. Gender 
was another variable in felony conviction.
Serious crime in New Hampshire was overwhelmingly a male 
phenom enon and fem ale participation in serious crime in New  
Hampshire during the period 1812-1914 was of a different nature 
from male participation. Only 16 out of 820 cases or 2 .0%  were  
committed by females. This is a smaller percentage than is found in 
p resen t-d ay  s tate  prisons.4 7  Fem ale convicts w ere present 
throughout the time period under consideration with the exception of 
the 1870's and 1880's. Women convicts were approximately the 
same age as males: 25 years median versus 26 years median age for 
the total (see Table 18). With far fewer convicts, the age range for 
females was more restricted: three were as young as 19 while the 
oldest was 54 (see Table 29). The types of crime committed by the 
fem ales in our sample were also distinct from the general pattern 
described in Chapter Four. Judging from our sample, women convicts 
were more likely than men convicts to commit crimes of violence. 
Overall, crimes involving violence accounted for 14.6%  of all crime 
but 37.6%  (6 out of 16 cases) of female crime (see Table 30). With 
so few women in the sample, a small number of cases represents a
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large percentage. Thus, the picture of female criminality may be 
d is to rted .
Fem ale crim inality was probably underrepresented in the 
sample. Women were certainly involved as partners in crimes of 
morality like adultery. They suffered less-serious punishment or 
none at all in the sample because in adultery the married partner 
was considered the more guilty. In the sam ple, adultery was 
committed only by married men with unmarried women. There also 
were female accomplices in property crimes and crimes of violence. 
Again, most of them never served time in the state prison. This was 
probably because of their secondary role in the crime rather than 
because they were female. Many male accomplices also did not end 
up in prison. For example, John F. Hillsgrove of Farmington broke 
into a house in Strafford. Together with William H. Hillsgrove (their 
relationship is not indicated), he stole $51 in cash and bank bills on 
July 13, 1872. John died in 1878 in the state prison while serving 
his sentence. William never went to prison at all.48  In a few cases, 
the accomplice's fate is recorded in the court records. Sometimes 
the accomplice ended up serving a short term in the county jail or 
house of correction, or he or she paid a fine.
One contributing factor to the extremely low number of female  
criminals is the structure of American society at the tim e. As 
Kathryn Sklar, Ann Douglas, and others have pointed out, the 
nineteenth century was a time when American middle-class women 
were increasingly confined to the home. The cult of domesticity 
enshrined duty, submissiveness, and above all, sexual purity as 
virtues associated with middle-class women. Because of the social
Table 29
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Age Distribution of Female Convicts at the New Hampshire State Prison,
1 8 1 2 * 1 9 1 4
Convict Age
Bertha G. Tracy 1 9
Mina Farnham 1 9
Etta Parker 1 9
Lucinda Cilley 21
Ann Brown 22
Lizzie Provicnhia 2 3
Hattie Beckman 2 3
Constance Perry 25
Franoes Chase 2 7
Hannah Farley 28
Maud Besse 31
Jane Famham 3 2
Betsy Ferguson 4 4
Hepsey Cote 4 8
Deborah Warren 5 2
Lucy M. Reed 5 4
Minimum Age: 19 yrs.
Maximum Age: 54 yrs.
Mean Age: 30.4 yrs
Median Age: 25 yrs.
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Source: "Register of Convicts 1812-1883," "(N.H. State] Prison Records [1874-
1915)," "N.H. State Prison: Record of Gain and Loss in Population [1905-36],"
Description Register [1881-98] snf [1899-1906]," all MS, Div. of Records- 
Management and Archives, Concord, N.H.; and Prison Warden's Reports. 1859-1914.
Table 30
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Female Inmates of the New Hampshire State Prison, 1812-1914
Convictions












TOTAL 1 case 6.3%
D. Other Crime
Perjury 2 12.5%
TOTAL 2 cases 12.5%
GRAND TOTAL 16 cases 100%
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Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; ’Register 
of Convicts 1812-1883," "[N.H. State) Prison Records [1874-1915]," "N.H. State 
Prison: Record of Gain and Loss in Population [1905-36],’ all MS, Div. of Records- 
Management and Archives, Concord, N.H.; and Prison Warden's Reports. 1859-1914.
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strictures in place, women had less of an opportunity to participate 
in public life than m en.49 Since they were relatively more passive 
than men, and dependent on men, women just were not able to 
commit more crimes, even if they were so inclined. Perhaps one 
reason for the high percentage of violent crimes among women is 
that this was one of the only types of crime possible in the domestic 
sphere. Tragically, half of the six violent crimes committed by the 
women in our sample involved the killing of a daughter or niece.5 0 
The imposition of the cult of dom esticity is only a partial 
explanation for low fem ale participation in crim e. Most likely, 
psychological factors, such as aggressiveness, played a larger role 
since fem ale participation in serious crime has been very low in 
other eras as well.
Paradoxically, the cult of domesticity becam e popular just 
when women began working outside the home in unprecedented  
numbers. By the 1830's the phenomenon of women working outside 
the home was common. As early as 1816 more than half of those 
employed in the new cotton mills were fem ale.5 1 However, by the 
1840's and 1850's the composition of the manufacturing workforce 
was changing from native-born to immigrant w o m e n .52  Women  
usually left the workforce upon marriage both for social reasons 
(the cult of domesticity) and because most work available to women 
was low paid and monotonous. Most female workers were young and 
s in g le .5 3
The increasing presence of working women probably had an 
influence on crime. This assertion will have to remain speculative 
since there is very little information in the data regarding this
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point. Occupation is listed for only one female convict. Despite the 
bonds of the domestic model, an increasing number of young, single 
women were part of a growing industrial labor force, thus, leaving 
them exposed to at least some of the sam e tem ptations and 
pressures of their male counterparts. The greatest increase in 
working women came from the lower classes and immigrants.
W e have only very spotty information on occupational status 
before 1881 and none after 1909. Occupation at time of conviction 
was rarely listed in any of the sources. The most helpful sources 
are the two "Description Registers" kept by the State Prison for the 
years 1881-1898 and 1899-1906. Prior to the 1880's information 
on occupation was occasionally mentioned in the court records. 
Unfortunately, occupation was not listed in the regular prison 
registers. Occupation was not listed in any of the court records for 
the years 1910-1914. Even for the years 1881-1906, occupational 
information is not listed very often. The "Description Registers" are 
an inconsistent, if valuable, source. There were a total of 54  
different occupations listed in the original sources (see Appendix). 
For ease of calculation, they were subdivided into three subgroups: 
white collar, skilled manual, and unskilled m a n u a l . 5 4
Most convicts came from an unskilled, manual occupational 
background. However, this assertion must be made with great 
caution because information on occupation is missing for fully 589  
out of 820  or 71.8%  of the cases. The available data reveal the 
following: 158 cases or 68.4%  of the cases listing occupation can be 
described as unskilled manual laborers; 64 cases or 27 .7%  of the 
cases listing occupation were classified as skilled manual workers;
I l l
and only 9 cases (3.9% ) of the cases listing occupations were white 
collar workers (see Table 31).
The available data indicate that the overall occupational 
pattern of the convicts before conviction was rather consistent 
throughout this time period. The preponderance of unskilled manual 
laborers dropped during the 1880's through 1900's. The one major 
aberration from the general occupational pattern occurred in the 
1880's when skilled manual workers were in the majority at 58 .3%  
(see Table 31). White collar workers made their first appearance in 
the 1880's and constituted their largest percentage (8.3% ) ever.
W as there any connection between occupational status and
type of crime? In the case of white collar workers, yes. Any
conclusion reached has to be tentative because there are only nine 
known white collar cases in our sample. Eight of these or 88 .9%  
engaged in property crime; a higher proportion than the sample of 
820 cases as a whole. The one case not involving property crime 
was bigamy, which falls into the classification of moral offenses.
The Federal Census reports w ere used to identify the  
population at risk for various occupational groups for the period 
1880-1910. The conclusions reached about occupational group or 
social c lass are  very ten tative  because of the fo llow ing  
com plications. First, the census provides a description on a 
statewide rather than county level. The sample of inmates is based  
only on those persons convicted in Rockingham and Strafford County, 
not the whole state. Second, the sample covers an entire decade at a 
time rather than just the single year of the census. Occupational
information is available for only part of the sam ple. Third, the
Table 31
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New Hampshire State Prison Inmates, 1812-1914: Occupations by
Decade













TOTAL 158 cases (68.4%)
231 cases
Skilled Manual White Collar
1 (25.0%)
2 (33.3%)
14 (58.3%) 2 (8.3%)
25 (37.9%) 2 (3.0%)
22 (26.3%) 5 (5.8%)
65 cases (28.1%) 9 cases (3.5%)
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; and 
’Description Register [1881-98] and [1899-1906],’ MS, Div. of Records- 
Management and Archives, Concord, N.H.
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census reports of 1880-1910 divide the workforce by industry, 
rather than status such as white collar, etc. Thus, it is necesssary 
to match up each listing in the sample with the contemporary census 
listing to ensure agreement between our definition and that of the 
census. The greatest problem was the changing definition of 
"laborer." According to the census, the designation of "laborer" 
without further specification was placed under the category of 
"domestic and personal service" for the years 1880, 1890, and 1900. 
In 1910  such laborers were listed under "m anufacturing and  
m ech an ica l in d u s tries ."55  a  final complication is the fact that 
occupational information on specific inm ates is ava ilab le  only 
through 1906. In 1908 the annual prison warden's report started  
supplying occupational statistics on the inmates - but only for the 
aggregate population. Even this was incomplete. Because names 
were unlisted in this tabulation, it was impossible to separate out 
those inmates belonging to the sample. The comparison for 1910  
includes only the 45  out of 136 state prison inmates for whom an 
occupational status was listed. Finally, one should be careful not to 
confuse a status with an industry. Manual workers w ere not 
necessarily lower class just as an ill-paid clerk (white collar) is 
not necessarily higher class. With all of these caveats in mind, we 
can make the following conclusions.
M anual workers were overrepresented in the state prison 
population. Except for the 1880's, the "manufacturing, mechanical 
and mining" category was overrepresented: 87 .5%  in the prison
population versus 36.2%  of the state's population at risk (see Table  
32). Many of these inmates were shoemakers, blacksmiths, and
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carpenters. The sample from the 1880's is unusual in that there is 
not a single listing for "laborer." Perhaps the prison record keepers 
of that decade took more trouble to assign a specific occupational 
identity to the inmates than in later years. It is extremely difficult 
to compare these designations to white collar, skilled manual, etc. 
For example, the two inmates falling into the category of "trade and 
transportation" are what we would consider to be white collar 
workers: an agent for the Singer Sewing Machine Company and an 
agent for Pathe Brothers. "Trade and transportation" also covered 
teamsters who would not be described as white collar.5 6
In 1910 "professional services" were overrepresented in the 
prison. A journalist and a photographer accounted for 4 .4%  of the 
inm ates whose occupations were listed. Those engaged  in 
"professional services" were only 2.7%  of the population at risk (see 
Table 32).
Possibly, the increasing urbanization of seaco ast New  
Ham pshire accounts for the fact that agricultural workers are  
consistently underrepresented in the inmate population. They were 
absent in the 1880's. Strangely enough, agricultural occupations 
were highest in 1910 but this may well have been due to the fact 
that the analysis of the 1910 prison population was based on a 
statew ide  sample unlike the previous decades which were based 
only on the seacoast population. The presence of many shoemakers 
and mill workers, as well as service workers such as barbers and 
waiters might also indicate that crime in New Hampshire was partly 
related to urbanization and industrialization. Certainly, conviction 
of crime was a class phenomenon. There are very few members of
Table 32
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Occupational Groups: Prison Population Compared to Population at Risk,
1880 -1910
PART 1.
A. 1880-1900. Occupational Groups from Prison Sample (Rockingham 
and Strafford County) by Decade
Decade Category N Total
N (% )




Manufacturing, Mechanical Industries, and Mining 
21 (87.5%)




Trade and Transportation 
4 (6.1%)
Manufacturing and Mechanical Industries
31 (47 .0%)
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Decade Category N Total
N (% )
1890's Domestic and Personal Service 6 6
28 (42.4%)
1900's Agriculture 8 4
2 (2.4%)
Trade and Transportation 
12 (14.3%)
Manufacturing and Mechanical Industries 
32 (38.1%)
Domestic and Personal Service 
38 (45.2%)
B. 1910 Occupational Groups from Whole Prison Population Listed for 
Year 1910
Year Category N Total
N (% )






Manufacturing and Mechanical Industries










Domestic and Personal Service 4 5
2 (4.4%)
Clerical Occupations 
1 (2 . 2 %)
Occupational Groups in New Hampshire (Males Only) 1880-




Professional and Personal Services 
16,158 (14.4%)
Trade and Transportation 
11,208 (10.0%)






Trade and Transportation 
19,771 (12.0%)







Category N Total (Male Workers)
N %






Trade and Transportation 
25,651 (15.0%)
Manufacturing and Mechanical Pursuits 
75,945 (44.4%)
Domestic and Personal Service 
30,576 (17.9%)






Manufacturing and Mechanical Industries 
70,316 (49.0%)









Extraction of Minerals 
574 (0.4%)
Note: Occupational categories designated by U.S. Census.
Source: U.S. Census Reports. 1880-1910; Court Bills and Indictments, 1880-1910, 
Rockingham Cty., MS, Div. of Records-Management and Archives, Concord; Court Bills 
and Indictments, 1880-1910, Strafford Cty., MS, Justice and Administration Building, 





what we recognize as white collar workers found in the prison 
population.
Property crimes in our sample consisted or larceny, burglary, 
em bezzlem ent, and arson. There were a total of five em bezzlem ent 
cases in our sample; in four of them the convict was a member of 
the white collar group. White collar participation in em bezzlem ent 
cases is far higher at 44.4%  than any other group. The fifth case of 
em bezzlem ent involved a convict of unknown occupational status. 
The known occupations of the embezzlers in our sample included a 
book keeper, two company agents, and a bank treasurer.57 in 
contrast to the 88.9%  of white collar workers convicted of property 
crime, the skilled workers stood at 75.0% and the unskilled at 77.3% 
(see Table 33).
In this sample, only manual workers had been convicted of 
violent crime (see Table 33). Violent crime was committed by 17.3% 
of the skilled workers and 17.7% of the unskilled. O n th e  o th e r  
hand, crimes of morality were proportionately higher among white 
collar workers (11.1%) than either skilled manual (3.2%) or unskilled 
workers (1.3%). Part of this might be due to economic and social 
circumstances. White collar workers probably had more money to 
spend and more comfortable surroundings and privacy to engage in 
such misbehavior. In some ways, it is paradoxical for white collar 
workers to be so well-represented in moral crime. During the 
nineteenth century, it was precisely the middle classes who were 
most concerned with the idea of female sexual purity and restraint. 
At the same time as the doctrine of purity was used to confine 
women to the domestic sphere, it was also used to try to control
Table 33
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TOTAL 8 cases 88.9%
C. Moral Crime
Crime No. of Cases Valid %
Bigamy 1 11.1%
TOTAL lease 11.1%
GRAND TOTAL 9 cases 100%
II. Skilled Manual
A. Property Crime
Crime No. of Cases Valid %
Larceny 13 20.3%






Crime No. of Caaea Valid %
Forgery/Counter. 2 3.1%
Arson 1 1.6%
TOTAL 48 cases 75.1%
B. Violent Crime




Attempted Rape 2 3.1%
Break and Enter
and Assault 1 1.6%
Assault with Intent
to Steal 1 1.6%
Assault 1 1.6%
TOTAL 11 cases 17.3%
C. Moral Crime
Crime No. of Cases Valid %
Unnatural and





Crime No. of Cases Valid %
Tramp 1 1.6%
Violate Parole 2 3.1%
TOTAL 3 cases 4.7%
GRAND TOTAL 64 cases 100%
III. Unskilled Manual
A. Property Crime
Crime No. of Cases Valid %
Larceny 4 4 27.8%
Break and Enter 17 10.8%
Burglary 4 8 30.4%
Break and Enter




TOTAL 122 cases 77.3%
B. Violent Crime
Crime No. of Cases Valid %
Murder 5 3.2%
Manslaughter 3 1.9%
Attempted Murder 7 4.4%
Rape 5 3.2%
Attempted Rape 7 4.4%
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B. Violent Crime
Crime No. of Ceees Velid %
Assault with intent
to Steal 1 0.6%
TOTAL 28 cases 17.7%












Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; and 
'Description Register [1881-98] and [1899-19061,” MS, Div. of Records- 
Management and Archives, Concord, N.H.









male sexual excesses. John D'Emilio and Estelle B. Freedman say 
that thanks to the social and economic changes affecting America in 
the nineteenth century, attitudes toward sexual behavior changed: 
people were more conscious of personal choice in sexual behavior 
and the middle classes in particular began to combine sexual desire 
with a "romantic quest for intimacy." Despite the emergence of such 
ideals, adultery was common to all social classes.5 5
The limited data in our sample of New Hampshire state prison 
in m ates  suggest that th ere  is som e co rre la tio n  b etw een  
occupational status and crime. White collar workers were convicted 
of few crimes. When they did transgress, it was more likely to 
involve property crime such as em bezzlem ent. Moral offenses too 
were more likely to have been committed by white collar workers 
than others, or, perhaps, their social prominence made it more likely 
that such misbehavior would be noticed and punished. Violent crime 
was strongly associated with manual workers both skilled and 
unskilled in nearly the same proportions. Burglary was the most 
commonly convicted property crime in the skilled and unskilled  
laboring classes. It was the most common property crime after 
em bezzlem ent among white collar workers (see Table 33). Only a 
tenth of the white collar criminals committed larceny. One fifth of 
the skilled crim inals committed larceny and a quarter of the 
unskilled did so.
The lower classes were convicted much more frequently than 
the middle and upper classes of serious crime in New Hampshire. 
Why? An answer can be found in the types of crime associated with 
each occupational group. Each social class faced a different set of
387
temptations and opportunities to commit crime. Certain aspects of 
an individual's social environment predisposed him or her to commit 
crime or placed him or her in a situation leading to criminal 
behavior. Property crime was dominant in each occupational group 
but there were differences - em bezzlem ent was white collar crime 
while larceny was much more common among the lower classes.
By the nineteenth century violent crime in A m erica was 
associated primarily with the lower classes. There were several 
factors contributing to this development. One of the major causes 
of v io lence in Am erican society was and is the excessive  
consumption of alcohol. According to W. J. Rorabaugh, the United 
States experienced a "period of unprecedented heavy drinking" during 
the years 1790-1830. Rorabaugh links this phenomenon to the fact 
that 1790-1830 was an era of unprecedented change in American 
s o c ie ty .5 9  Rorabaugh goes on to say that "among the lustiest 
consum ers of alcohol" were stage drivers, lum berjacks, river 
boatmen, and canal builders. They were attracted to alcohol because 
they were mobile and rootless, and consequently lacked an adequate  
means of coping with change. Soldiers and sailors were heavy 
drinkers too.6 0
A disproportionate percentage of this group was composed of 
Irish immigrants. Rorabaugh characterizes them as heavy drinkers, 
aggressive, and vio lent.61 Lender and Martin say that the Irish 
immigrants, justifiably feeling oppressed by the larger American  
society, "seized upon drinking as a m ajor symbol of ethnic  
lo ya lty ."62  This reliance on alcohol had precedent in Ireland and 
was particularly indulged in by landless young m e n . 6 3  Paul Gilje
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discusses the growing popularity of street and tavern disorders in 
New York City in the early nineteenth century. In addition to linking 
part of the problem to the Irish, Gilje links street violence to 
occupational status: "not many rich New Yorkers or even affluent
artisans participated." The vast majority of offenders were poorer 
m echanics, day laborers, sailors, and ch ildren .@4 All classes 
consumed alcohol but it seems likely that lower class consumption 
was more public and boisterous, thus providing a greater opportunity 
for violent confrontations. However, middle class consumption of 
alcohol was not only different in quality but was increasingly  
different in quantity.
The temperance movement helped drive a wedge between the 
middle and lower classes. The temperance movement which began 
spreading throughout the United States in the 1820's was largely a 
m iddle-class phenom enon and it was connected to religious  
revivalism. Paul E. Johnson explains that with the spread of 
religious revivalism, members of the middle class began to look 
upon alcohol as the cause of all evil and crime.66  A decade earlier, 
social reform ers had blamed alcohol as the m ajor cause of 
p a u p e r is m .6 6  Thanks in part to the growing middle class fear of 
alcohol, the old patterns of sociability betw een m asters and  
workers were disrupted. Work patterns and mobility m eant that 
masters and workers were driven farther apart, especially with new  
demands made by masters for discipline and regular work habits.6 7  
W hile  respectab le  m em bers of the m iddle c lass endorsed  
tem perance, alcohol becam e the "angry badge of working-class  
status" according to Johnson. Alcohol was now associated with
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"new, perhaps looser cultural controls."68
It is not surprising to find the crime of being a tramp to be a 
phenomenon exclusively associated with manual workers, especially 
the unskilled. In times of economic distress, unskilled workers are 
more likely to suffer unemployment than white collar workers. 
Also, alternative sources of support may be inferior or lacking 
among unskilled workers. The social stigma associated with tramps 
might also have been too much for members of the white collar labor 
force to bear, thus eliminating them from consideration as tramps.
Rates of recidivism in nineteenth century New Hampshire were  
very different from modern day rates. Only 12.3%  (101 cases out of 
820) were identifiable as recidivists (see Table 34). Recidivism is 
here defined as habitual antisocial behavior or criminal activity and 
im p riso n m en t.68  A word of caution is in order. The exact meaning 
and m easurem ent of recidivism is disputed among criminologists. 
For example, is a person considered to be a recidivist if he or she is 
reim prisoned for a serious crime but not the person who is 
reim prisoned for a less-serious (and different) offense? O ther 
problem s associated with the definition of recidivism  include  
changing definitions of criminal behavior. It is impossible to label 
someone a recidivist if there is no record of previous imprisonment 
even though the person may have been previously imprisoned after 
all. Would one consider someone to be a recidivist if he or she were 
acquitted or pardoned for the first offense but not subsequent 
offenses? Would merely technical violations of parole make one a 
recidivist? How long a period between imprisonments is enough
Table 34
390
Known Recidivism among New Hampshire State Prison Inmates, 1812-
1 9 1 4
% and No. of Cases (N)
Decade Yes No Total % and
1810’s 14.9% (7) 85.1% 40) 100% (47)
1820’s 25.8% (8) 74.2% 23) 100% 31)
1830’s 19.4% (7) 80.6% 29) 100% (36)
1840’s 8.8% (3) 91.2% 31) 100% (34)
1850’s 8.8% (3) 91.2% 31) 100% (34)
1860’s 10.8% (7) 89.2% 58) 100% (65)
1870’s 17.8% (19) 82.2% 88) 100% (107)
1880’s 6.4% (9) 93.6% 132) 100% (141)
1890’s 7.5% (9) 92.4% 109) 100% (118)
1900’s 17.1% (22) 82.9% 107) 100% (129)
1910’s 9.0% (7) 91.0% 71) 100% (78)
SUMMARY: 12.3% (101) 87.7% (719) 100% (820 Cl
Source: 'Register of Convicts 1812-1883,' ’[N.H. State] Prison Records [1874-
1915],’ 'N.H. State Prison: Record of Gain and Loss in Population [1905-36],’ all MS, 
Div. of Records-Management and Archives, Concord, N.H.
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before som eone is considered a recidivist? The question of 
recidivism has been a point of controversy among criminologists for 
years .70
For our purposes, a recidivist will be defined as a convict who 
has previously been convicted of a felony and who has served a 
prison sentence. This definition will be em ployed here due to 
limitations of the original sources. Recidivism was noted in the 
"Register of Convicts 1812-1883." Next to a few names, the prison 
record keeper inscribed helpful notations such as "Once in Mass. and 
Verm ont Prison" or "2d time this Prison."71 Unfortunately, such 
direct and helpful indications of recidivism are rare. They are
absent in the "[N.H. State] Prison Records [1874-1915]" and "Record 
of Gain and Loss in Population of the New Hampshire State Prison 
[1905-1936]." Another method of determining recidivism is to check 
for the reoccurrence of names. This required careful checking to see 
if the entries referred to the same or a different person . The 
exam ple of the three John Browns discussed at the start of this 
chapter is a useful illustration of how this was done. Because the 
sam ple is limited only to those persons convicted of a crime in 
Rockingham and Strafford Counties, we did not count as recidivists 
those persons convicted of a crime in another county if it occurred 
after the Rockingham or Strafford County conviction. W e did,
however, count a person as a recidivist if he or she had been  
convicted of a felony (and served time in a state prison) in a 
different county or even a different state before their appearance in 
the Rockingham and Strafford County records. The reason for 
counting recidivists in this manner was practical. To analyze a
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recidivist's actions in another county or state would have m eant 
going beyond the defined population of criminals. In addition, 
records for crim inal cases outside the two counties under 
discussion are either nonexistent or extremely difficult to locate.
Recidivism rates for inmates of the New Ham pshire state  
prison were consistently low throughout the period 1812-1914. The 
rates were uneven and fluctuating (see Table 34). The lowest point 
reached was 6.4%  in the 1880's while the highest was the 1820’s at 
25.8%  with the average being 12.3%  of the cases. This is a real 
contrast to present-day figures. According to Carl Sifakis, 85%  of 
the male felons in California prisons in 1969 and 85%  of the male 
felons in Massachusetts prisons in 1971 were recidivists - a mirror 
image of our statistics.?? Some of the enormous disparity between  
our recidivism statistics and those of the present day may be due to 
different ways of measuring or defining recidivism, but perhaps  
also, punishment was more effective in the past. W e will examine 
this issue in more detail in Chapter Six.
Federal prisoners were a special category of inmate at the 
New Hampshire State Prison. We will not cover them in great detail 
since none of them were convicted by a New Hampshire court. They 
do deserve mention since they were a significant proportion of the 
prison population in 1865 and 1911.
The presence of federal prisoners in New Hampshire was a 
result of the fact that the federal government made no provision for 
the incarceration of persons convicted of a federal offense. Until 
1894 federal prisoners were housed in various state prisons and 
county jails across the country. General R.B. Brinkerhoff of the
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National Prison Association made the first survey of federal
prisoners and discovered that as of 1885 there were 1027 federal
prisoners in state prisons and 10,000 more in county jails.73  The
National Prison Association pressured Congress into dealing with 
the problem in 1891. The first federal prison, a military prison, 
opened at Fort Leavenworth, Kansas in 1894. Within a decade two 
more federal prisons were constructed at Atlanta, G eorg ia and 
McNeil Island, Washington.74
The federal government was slow to use the New Hampshire 
State Prison. In 1842 the state legislature passed an act that 
required the warden "to receive all convicts sentenced to hard labor 
by any United States court."75  However, no federal prisoners were 
sent to New Ham pshire until 1865 which w as undoubtedly a 
disappointment since the state received payment from the federal 
government for boarding these prisoners and was able to earn even  
more money by employing the prisoners at contract labor.75 In June 
1865 the state prison was designated a military prison.7 7  In that 
year 47 men were listed as "U.S. Convicts" in the "Register of
Convicts 1812-1883 ." Most were convicted of strictly military
offenses: twelve desertions, three bounty jumpers, one "sleeping at 
post," and another "disobedience of orders." Most of these men were 
sentenced to two to five years in prison. The shortest term was 
four months given to Bazil (sic) Bowchard, a 21 -year old Canadian  
immigrant, for desertion. Life in prison was given to Thomas Brown, 
age 16 and Alfred Brown, age 21, for murder.7 5  Most of these 
inmates w ere pardoned in 1865-66. In 1866 only four federal 
prisoners were sent to New Hampshire: a rapist, a murderer, and
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two men convicted of breaking and stealing.79 For the next 45 years 
federa l prisoners w ere sent to New H am pshire rarely  and  
sporadically: a total of 43. Most of these offenders were convicted 
of crim es against the Post Office, counterfeiting currency, or 
obtaining funds, such as pensions, under false pretenses.80
Between 1911 and 1914 the New Hampshire State Prison 
functioned as an auxiliary naval prison. S eventy-four court- 
martialed naval prisoners were sent to the prison in 1911. In 1912  
47 court-martialed naval prisoners were sent, in 1913 the number 
was 45, and in 1914 only 13.91 As early as 1891 the Secretary of 
the Navy had recommended that the naval prison located at Boston be 
transferred to the Portsmouth Naval Shipyard. Tw elve hundred 
Spanish prisoners of war were housed in a stockade on Seavey Island 
at the Portsmouth Naval Shipyard in 1898 .92  |n 1903 the U .S.S. 
Southerly was transferred from Boston to Portsmouth and anchored 
by a back channel pier to serve as an auxiliary naval prison until 
being transferred  back to Boston in 1 92 2 .9  3 M eanw h ile , 
construction on the Portsmouth Naval Prison began in 1903 and the 
prison was opened in 1908. There were 320 cells in this structure 
yet the Navy saw fit to transfer 179 court-martialed sailors to the 
New Hampshire State Prison between 1911 and 1914.94
Most of these prisoners were young men in their twenties. The 
vast majority of them were imprisoned for moral and disciplinary 
offenses. The largest single category of offense was "scandalous 
conduct tending to the destruction of good morals.": 57 inmates or
31 .8% . Related convictions included sodomy and drunkenness. 
Disciplinary offenses included assault and refusing to obey an
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officer, sleeping at one’s post, desertion, and fraudulent enlistment. 
Some of the naval prisoners were convicted of crimes similar to 
inmates in the sample of Rockingham and Strafford County inmates: 
42 or 23.5%  were convicted of theft. There were a few robbers and 
murderers too.85  Most of these men were sentenced to two to five 
years and had begun their sentences e lsew here (presum ably  
Portsmouth Naval P r is o n ) .86 Federal prisoners were a special group 
of convicts and did not exhibit all of the attributes suggested by my 
data. Characteristics of the more standard inmates of the New  
Hampshire State Prison are summarized below.
In conclusion, ethnicity had a connection to criminal behavior 
in New Hampshire during the period 1812-1914. Some ethnic groups 
were present in such small numbers as to be possibly misleading. 
W e lack sufficient data to be able to m ake more defin ite  
conclusions. Why were the blacks in our sample involved only in 
property crime? Why were the Italians in our sam ple so very 
violent? W hat inhibited the Irish from engaging in moral crime? It 
is impossible to provide firm answers to these questions without 
more information.
Ethnicity was an important component in crime although we 
can make definite conclusions only for the years 1870-1914 (except 
in the case of blacks). First of all, most ethnic groups participated 
at disproportionately high rates in comparison to the total sample. 
One possible reason for this was the difficulty of adjustment to a 
new society. Possibly, immigrants may have presented easier 
ta rg e ts  for law en forcem ent offic ia ls  than did native-born  
offenders. The law may have been selectively enforced at times.
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Tensions caused by poor living conditions and possibly religious and 
social discrim ination helped propel mem bers of certain  ethnic  
groups into crime. Cultural factors such as heavy drinking and 
pugnacity may have played into the frustrations felt by some 
members of immigrant groups. Ethnicity is not the deciding factor- 
although some nineteenth-century criminologists thought otherwise 
- in criminal behavior. It is an important factor, but one of several 
which helps to describe the typical criminal of nineteenth-century  
New Hampshire. Most of the convicts in our sample, after all, were 
native-born Americans and not immigrants.
Fem ale participation in serious crime was different from male 
participation. There were very few women in the state prison and 
those who were, exhibited a different pattern of crime from the 
male majority. The proportion of violent offenders among women 
was greater than that found among males. A similar phenomenon has 
been noted by Nicole H. Rafter in her analysis of the New York State 
Prison for W omen at Auburn for the years 1 8 9 3 -1 9 3 3 .8 7  The 
presence of violent female offenders runs counter to the emerging  
middle-class ideal of the American woman as domestic, submissive, 
and pure. Unfortunately, it is possible to determine the occupational 
status of only one fem ale convict out of the sixteen. She is 
described as a "table girl” which implies that she came from a low 
social c lass.88
The sample of state prison inmates analyzed here exhibits 
certain characteristics that help to explain the phenomenon of crime 
in New Ham pshire during the years 1 8 1 2 -1 91 4 . No single  
ch arac te ris tic  d iscussed here expla ins crim inality  but each
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contributed to the overall incidence of serious crime. First, most of 
the convicts were young. Most were between 18 and 45 years of age 
which is similar to the age groups found in today's state prisons. 
There were times in the past (the 1840's and 1850's) when the 
proportion of youthful offenders confined in prison was far larger 
than today. The opening of the state reform school in 1858 may have 
helped to reduce this statistic in later decades. The overall median 
age came to 26 year, slightly younger than today's 28 years. This is 
somewhat of a surprise since criminals of the present are generally 
recognized to be younger than those of the nineteenth century.8 9  
Some of this may be attributable to the fact that very few juvenile 
offenders are confined to state prisons today.
The state prison population reflected the racial and ethnic  
composition of New Hampshire society at the time: nearly all white
with a tiny minority of blacks. Most prison inmates were native- 
born Am ericans and nearly all were male. Native-born inm ates  
outnumbered the foreign-born by five to one. Most foreign-born  
inmates cam e from Canada, Ireland, and G reat Britain. Som e  
association seems to exist between ethnic group and type of crime 
but the connections discerned here are only tentative and any 
connection between ethnicity and crime has to be tempered with the 
know ledge that other factors such as occupation and living 
conditions have an effect on criminality as well. Overall, 77 .9%  of 
the cases involved property crime, 14.6%  violent crime, 1.8%  moral 
crime, and 5.6%  other crime. The most marked differences from this 
pattern were as follows. Every black in our sample committed  
property crimes while only 22.2%  of Italians did so. The small
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Italian cadre of criminals showed a violent crime rate of between  
49 and 66 per 100,000 population. The Irish rate of violence was 
between 48 and 107 per 100,000 population and the Canadian ranged 
from 33 to 61 per 100,000 population. Blacks were least violent. 
Those in our sam ple committed no violent crim es. Only the 
Canadians and British showed higher overall percentages for moral 
crimes. Finally, the Italians, Germans, and Irish were more likely to 
commit "other" crimes which usually meant being a tramp (see Table
23 ).
Although the convict population showed an increasing diversity 
in the birthplace, most serious crimes were committed by local 
residents. Most of the convicts in our sample were born in New  
Hampshire. A large proportion were born in Massachusetts and the 
other New England states. Over 85%  of the inmates in our sample 
were New Hampshire residents at the time of conviction. Crime was 
rarely committed by outsiders. Most crime was com m itted by 
m em bers of the local community. This was especially true of 
Strafford County in which 234 of 275  cases or 85 .1%  listed a 
location in Strafford County as residence of the convict. The 
remaining criminals were residents of other New England states  
with the exception of 12 cases listing a residence in Canada. Even 
these were in relatively close proximity to New Hampshire: Quebec, 
Prince Edward Island, or Nova Scotia were the most common 
locations. The population of New Hampshire became more mobile as 
technological, demographic, and economic changes took place which 
may explain the increasing number of outsiders committing crimes 
in New Hampshire.
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Judging from the available data, crime was overwhelmingly  
associated with members of the lower classes. Fully 68.4%  (158 out 
of 231) convicts were employed in unskilled manual occupations. 
Another 28.1%  (65 out of 231) were skilled manual workers and only 
3 .5%  (8 out of 231) were white collar workers. Certain aspects of 
low er class life such as a low income, uncom fortable living 
conditions, and a boisterous social existence with alcoholic drinking 
an important pastime combined with other factors helped create  
opportunities for crime. Rorabaugh and others have described the 
nineteenth century as a time of change. Adding in the social 
stresses of such change, criminal behavior is not a surprising 
response. One component to consider is the use of the criminal laws 
as a method of controlling an unruly, changing population. Indeed, 
David Rothman says the em ergence of penitentiaries and other 
institutions in the 1820's and 1830's was partly an attempt by the 
established elites to control American s o c ie ty ."
Rates of recidivism among the convicts in our sample are the 
obverse of the rates found in American state prisons today.91 Part 
of the explanation may lie in differing definitions of recidivism. 
Additionally, there may be peculiarities about our sam ple which 
would create such a different picture of recidivism. On the other 
hand, perhaps recidivism among inmates at the New Hampshire state 
prison in the nineteenth century was genuinely different from today. 
P art of the answ er may lie with the concept and function of 
punishment.
The next chapter will analyze punishment in operation in the 
context of the New Hampshire state prison during its first century
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of existence. What was life like in the New Hampshire state prison? 
W e will examine aspects of the prison experience such as the 
routine of hard labor, living conditions, im provem ent or 
deterioration in conditions, and disciplinary measures to m ake an 
assessm ent of the prison experience. W e will investigate the 
punitive and rehabilitative aspects of the prison in practice. After 
this, we will analyze such variables as sentence passed, sentence 
served, method of discharge from the prison, and recidivism. Our 
findings will then be synthesized with those about crim e and 
criminals for an overall assessment of crime and punishment in New  
H a m p s h i r e  b e t w e e n  1 8 1 2  a n d  1 9 1 4 .
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CHAPTER SIX
LIFE IN THE NEW  HAMPSHIRE STATE PRISON, 1812-1914
On December 1, 1812 The New-Ham oshire Patriot reported that
"The Prison in this town, w e hope 'a terror to evil doers,' is now 
com pleted, and its respective officers have entered on their 
several duties. On Tuesday last [November 23], the massy gates 
creaked on their hinges to receive the first unhappy man who is 
doomed by the rude hand of justice to expiate his crimes by 
confinement to hard labor. John D rew  , of Meredith, Strafford 
County, for horse-stealing, is the first person who has been  
committed to the State Prison, and will have to w ear out five 
years of a  life, which might have been serviceable to himself 
and to mankind, in seclusion from the world, & the remainder of 
that life in the disgrace which is always attached to a  State  
convict. May the fate of this first tenant of the state prison 
operate as a striking lesson to those who are disposed to be 
knaves, and who have no other inducement to do well than the 
fear of punishment in this world. Those who appreciate the 
enjoyments or torments of an uncertain hereafter, need not the 
terrors of a prison to induce them to walk upright before God 
and man.”i
The above editorial is an exam ple of the philosophy of 
d e te rren ce  which w as inspired by the c lassica l school of 
criminology of half a  century before. By the early nineteenth  
century reformation of the criminal was becoming just as important 
a consideration as deterrence.2 In this chapter we will examine the 
experience of punishment in the New Hampshire State Prison. Which 
w as em phasized  m ore, punishm ent or reform ation? Did the  
em phasis change over time? W as there yet another objective?
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There is evidence that the state prison quickly becam e a  money­
making operation; a concern for profits seems to have taken priority 
over either the punishment or reformation of the convicts. Hard  
labor was also viewed as integral part of the reformation process in 
that it would help instill discipline, regular habits, teach a skill to 
the inm ates, etc. This will be discussed later. Much can be 
discovered through the careful use of original sources - even if most 
sources originated from the prison administration itself.
On November 17, 1812, the directors of the New Hampshire 
State Prison drew up a  six-article set of rules and by-laws designed 
to m aintain an institution of silent efficiency. The docum ent 
covered  every  aspect of prison life and w as rep le te  with  
instructions. On the humanitarian side, the warden was specifically 
enjoined to
"guard himself against every impulse of passion or personal 
resentment: with the powers entrusted to him it cannot be
necessary to strike his prisoners (unless in self-defense) much 
less can it answer any good purpose to give his orders in a  
violent tone or attended with oaths. He should give his 
commands with kindness and dignity and enforce them with 
promptitude and firmness."3
At the sam e time, there was no mistaking the central role of 
discipline in prison life. Prisoners were expected to exhibit "a quiet 
and ready obedience to the rules and regulations...and a decent 
submission to the o fficers.”4 If not, they would be "inevitably 
subject...to condign punishment."5 Condign punishment was mostly 
solitary confinement: "The warden shall commit to the cell any
prisoner who may be guilty of d isobedience, ill language or
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m isbehaviour, or any other conduct contrary to the rules and 
regulations of this institution.” However, the potential for more 
severe punishment was opened by the inclusion of *to be further 
d e a lt w ith and punished in such m anner as the board of 
D irectors...m ay order and determ ine .”6 The inmates were under 
constant surveillance while working. The rule of silence was in 
place from the very beginning as well as the infamous prisoners' 
lockstep march: ”ln going to and returning from their cells or meals 
the prisoners shall walk in such order as the Warden may direct.”7
Discipline was maintained by force. Every prison officer was 
to have a  gun, bayonet, and ”at least twelve cartridges and balls” 
kept in a  "safe and convenient place.” While supervising the inmates 
at work, officers w ere to w ear ”a  strong and suitable cutlass or 
hanger, to be used as a side arm .”8 Every prisoner was to be 
searched every evening and the officers were to inspect every cell 
lock too.9
Hard labor was intrinsic to early prison regim es and New  
Hampshire was no exception. The new laws of June 1812 specified 
the centrality of work in the prison regim e.10 W e will begin our 
analysis of the prison experience with an examination of the role 
and changing nature of work.
Prison labor in America took three main forms. The contract 
system involved the selling of inmate labor to a  private contractor 
who supplied the necessary tools and raw materials; at times the 
contractor assum ed direct supervision of the laboring inmates  
within the prison itself. In the convict-lease system the state  
leased prisoners to a  private business for a  fixed annual fee.
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Finally , in the s ta te -account or s ta te -u se  system , prisoners  
produced item s on the prem ises for the  use of other state
institutions or for sale by the state .11
Naturally, such arrangem ents could result in the abuse of 
prisoners. Profits cam e before reformation in many prisons, leading 
to overwork and poor conditions.12 In effect, prisoners becam e  
slaves of the state since the money earned by their labor rarely 
went to the prisoners themselves. In some ways this was a  more 
obvious attem pt to make prisoners pay for their accommodations 
than had been the practice before. In the eighteenth century and 
earlier, prisoners or their families had to pay jailers for room and 
board. H ow ever, these e arlie r regim es had provided few
opportunities for prisoners to systematically "earn” their keep. In 
the nineteenth century the worst abuses occurred under the convict- 
lease system in the post-Civil W ar South. Prisoners on the chain 
gangs w ere total at the mercy of brutal overseers whose main 
concern was getting the most labor out of them.13 Gross abuse does 
not seem to have taken place in the New Hampshire State prison but 
concern with profits rem ained central throughout the nineteenth  
century.
Prison labor fulfulled two vital missions in American prisons. 
It was an intrinsic component of the reform program and it could 
make prisons financially self-supporting. As far back as the Raspuis 
in sixteenth-century Amsterdam labor had played an important in 
p riso n  a d m in is tra t io n . 14 C esare  B eccaria  had called for 
imprisonment a t hard labor as a substitute for the bloody and
capricious punishments in use in Europe in his O f Crim es and
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P u n is h m e n ts  in 1764. From the beginning of prison reform in 
America in the 1790's, the role of hard labor was both punitive and 
r e fo r m a t iv e . is  By the 1830's most reformers agreed that the 
reform ative aspects of hard labor included the following: it
instilled a  sense of discipline and order, it taught inmates economic 
skills, and it taught "lifelong habits of industriousness."i6 Thomas 
L. Dumm sees the role of prison labor as a means of creating citizens 
appropriate for a new country. In effect, prisons can be viewed as 
inculcators of "the desire to work" - a  necessary attribute of 
citizens in a  capitalist democracy.17
To make prisons self-supporting was fully as important as the 
reformation of prisoners. Governor John T. Gilman was careful to 
point out the self-supporting nature of prison labor when he first 
floated the concept of a  state prison before the legislature in 
1 8 0 4 .1 8  A number of historians maintain that the top priority of 
most American prison wardens was the developm ent of prosperous 
prison industries.19
Labor also made prison life bearable for the inmates. Alexis 
de Tocqueville surveyed American prisons in 1831-32  for possible 
application in France. On the role of labor, he commented, "Labor 
gives to the solitary cell an interest; it fatigues the body and 
relieves the soul.” In any case, de Tocqueville claimed, idleness was 
the "primary cause of [the prisoners'] misfortune."20
Prison labor w as view ed as rehab ilita tive , vital to the  
financial health of the institution, and as a  hum ane necessity to 
make the solitary conditions of American prison life bearable. W e  
will trace these three threads through an analysis of contract labor
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in the New Hampshire State Prison.
The very first prison industry in New  Ham pshire was a  
blacksmith shop. A month before the first prisoner was admitted, 
the board of directors voted to buy 'sundry blacksmith's tools and 
apparatus now in the Smith's shop" and "also a  quantity of lron."2i 
Every prisoner was expected to work unless "Excepted by order of 
the Directors, or [who] are confined to the cells."22 O ne week after 
John Drew's adm ittance as the first inmate, the directors hired 
Jonathan Shaw, a blacksmith from Chichester, to run the smith's 
sh o p .23 By January 5, 1813 the first prison products were ready for 
sale: axes at 10 shillings or $1.50 each by the dozen.24 On February 
2 a  wheelright named Josiah Rogers proposed delivering 10 wagons 
to the prison for fitting with iron com ponents.25 Evidently, this 
arrangement was satisfactory and on July 16 the board of directors 
voted to continue with Rogers. Additionally, the directors and  
Rogers agreed that the prison would do "certain wood-work of the 
waggons" and that Rogers "be allowed seventy-five cents each for 
the chairs or seats."26 This was the first prison labor contract.
A fter 1813 the varie ty  of prison industries pro liferated  
beyond work a t the forge. In 1814 -15  the prison entered into 
contracts for screw-cutting and latch-making. The prison received  
at first $0.40 and then $0.35  per man per day for these contracts.27 
By 1816 W arden Trueworthy Dearborn reported that inmates were  
em ployed in the smith's shop and at weaving, tailoring, making 
shoes, and making barrels.28
Prison industries developed prior to the Civil W ar w ere  
typically labor-intensive. This was partly due to the fact that
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mechanization was not widely introduced into prisons until after the 
W a r.29 One very labor-intensive and lucrative prison industry was 
hammering and cutting stone. Between 1816 and 1819 inmates of 
the state prison prepared granite for the new statehouse under 
construction in Concord. Twenty-two men were engaged in this 
project at $0.50 per day per man. Warden Dearborn proudly observed 
that the prison's stonework "exhibits a specimen of workmanship, 
not deficient in beauty and in strength not exceeded by any work of 
the kind, it is believed in the United States."30 Frugal state 
legislators must have rejoiced at the employment of state prison 
inmates in such an undertaking. Even after the statehouse was 
finished, stone hammering and cutting remained the prison's main 
industry until it was eclipsed by the prison's cabinet shop in the 
1 8 4 0 's .3 i In the 1820's finished stone was shipped to New Orleans 
and New York City.32
Profits, not reformation, was the real purpose of prison labor 
according to the testimony of the annual prison warden's reports. 
Over and over again, earnings of the prison labor force were the main 
focus. Many of the early reports made no mention at all of any 
connection between hard labor and rehabilitation. Many reports were 
little more than accounting excercises demonstrating to legislators 
the profitability of the prison. Whenever possible, wardens brought 
attention to the fact that the prison was a self-supporting 
concern.33 Prison records indicate that profits above and beyond the 
costs of covering expenses were considered essential. Wardens 
expressed dismay whenever poor economic conditions impinged on 
prison industries. For example, Warden John W. Foss blamed the
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Civil W ar for the 'com plete stagnation of business owing to the 
financial crisis caused by the unholy rebellion existing in our 
beloved country.” The prison was saved from financial disaster only 
by a contract for shoes and 3000 canteens for the Union Army.34 in 
1875  the prison was stuck with unsold goods thanks to the 
depression and in 1894 another depression meant that the prison had 
to settle for a reduction in contract wages.35
Different kinds of prison industry were tried out in an attempt 
to maintain profits. Stone hammering and cutting was replaced by 
cabinet and chair-making in the 1840's. The revived cabinet shop 
was a modern enterprise powered by a  steam engine.36 In 1853 the 
smith and cooper shops w ere discontinued while the shoe and 
cabinet shops remained. A short-lived machine shop was added.37  
The prison's mainstay from the 1850's through the  1890's  was 
bedstead production in the cabinet shop.38 In 1879 the prison 
produced 68 ,000  bedsteads which w ere sold all over the United 
States. Some were even exported to South America and Africa.39 
By the 1890's strong midwestern competition undercut bedstead  
production so the prison cabinet shop switched to chair production 
and made a new contract with Converse & Whitney of Ashburnham, 
Massachusetts in 1896.40 The state prison kept most of its inmates 
employed at making chairs via the contract labor system until May 
31, 1932.41 At that point the prison turned to what Samuel Walker 
describes as the state-account or state-use system, making items 
for the use of other state institutions.4 2
Working conditions at the New Ham pshire State Prison were 
rather poor. First, all work was conducted in silence and under
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constant surveillance of prison guards or contractors.43 This was 
standard procedure in most American prisons of the time. Typically, 
the inmates worked six days a  week. According to Orlando F. Lewis, 
the work schedule at the New Ham pshire S tate Prison was as  
follows: rise at 4:30 a.m ., work until 7 a.m ., breakfast, work from 8  
a.m. to noon; lunch (length of time not specified); and work until 7 
p .m .44 A May 1825 report on stone-cutting indicates that 52 men 
worked 26 days that month, cutting a  total of 2421 feet 9 inches of 
stone. Most men cut around 50 to 60 feet but one heroic worker 
managed to cut 158 feet 6 inches.45 Most of the evidence of poor 
working conditions comes from the physician's reports, which were  
included with the warden's reports from 1832 on.
The first official acknowledgment of trouble in the workplace 
was when an inmate mutilated himself to avoid work. In 1852 he 
cut his arm to the bone with a razor; the year before he had cut off a  
thumb with a  hatchet. His reason for such desperate actions were  
described as "for the purpose of getting rid of labor...that 'he had 
done enough.*46 Beside potential overwork, inmates also faced dust, 
smoke, and gases in improperly ventilated workshops. Inmates  
suffered from "intense heat" from a  defective furnace. Noise from a  
trip ham m er w as "very troublesom e to the officers, and alm ost 
destructive to the discipline of the shop."47 Efforts w ere made to 
rectify the situation but in the 1850's  the prison buildings w ere
described as "deplorably wretched" and the cabinet shop as "in a
ruinous condition ...The building is actually unsafe ."48 Timothy 
Haynes, prison physician, was alarmed at the "cloud of dust" emitted
by the cabinet shop.49 Other physicians commented on the "vitiated
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atm osphere” caused by poor ventilation.50 In his memoirs, former 
Prison Chaplain E leazer Smith described the pre-1855 workshops as 
'm iserably poor, choked with dust and smoke, ill-constructed, and 
badly ven tila ted ."51 The situation was greatly improved in 1868  
with the  ins ta lla tion  of R obinson 's  P a ten t U n ited  S ta tes  
V e n tila to rs .52
Post-C ivil W ar m echanization of prison labor exacted  a 
terrible price in industrial accidents. Dr. A. Crosby reported, ”W e  
have been, however, especially unfortunate in the way of accidents 
from machinery, several having lost fingers, or had them so injured 
that amputation was necesssary.” In 1868 alone, Dr. Crosby treated  
13 accident victims including one inmate who suffered a  fractured  
rib and contusions when he was carried over a mainshaft.53 Another 
cause of accidents was the prison's new circular saw.54 Industrial 
accidents becam e so common that prison physicians found it 
appropriate to mention the absence of accidents as an unusual 
phenomenon.55
The grim toll exacted by industrial accidents did not end with 
the move to a  modern new prison in 1880. In that year, the prison 
physicians reported three accidents as "the result of carelessness  
while working upon the irregular planer.”56 Things were even worse 
in 1881. One inmate was killed when the circular saw threw a stick 
of green timber at him, cracking his skull. Another inmate lost a  
finger to the saw and a third suffered "permanent deformity of the  
hand” from the sam e m achine.57 Industrial accidents occurred  
throughout the 1880's and 1890's.58
Until 1913 prisoners were literally slaves of the state in New
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Hampshire. None of the money earned through the contract labor 
system was ever paid to the prisoners until new legislation was 
enacted during an era of reform. Progressive Republican Governor 
Robert P. Bass took some interest in prison affairs. Virtually his 
last act in office was to recommend to the General Court the 
passage of legislation in which a percentage of a prisoner's earnings 
would go to his dependents, or if he had none, to be set aside and 
made available upon his release.59
The prison contract labor system came increasingly under fire 
from free labor and business interests. They saw the system as 
taking away jobs and as a threat to their markets. For example, in 
the 1920's local industries in Oklahom a used their political and  
economic power to force the state prison to abandon production of 
certain item s.60 In the New Hampshire biennial prison report of
1912, W arden Henry K.W . Scott reported, "The labor interests that 
oppose the sale of prison made goods suggest that prisoners be 
employed simply in the manufacture of such articles as may be used 
in the various state institutions."61 In other words, they were  
suggesting the prison turn to the state-account or state-use system  
described by Samuel Walker. Twenty years later the state prison did 
just that because of new federal regulations, private business and 
labor pressure, and the Great Depression.
Hard labor had several roles to play in prison management. In 
practical terms, it paid for most, if not all of the costs associated  
with running the state prison. In a state as frugal as New Hampshire 
this was a real virtue. Prison wardens took great pains to report on 
the profitability of prison labor. Hard labor was also a  way of
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promoting discipline by keeping the prison population under 
c o n t r o l . 62 Prison labor can further be viewed as a form of 
indoctrination. Reformers stressed the rehabilitative aspects of 
hard labor which ranged from instilling discipline and respect for 
hard work to practical training for life after prison. Some scholars 
see a more sinister purpose - Foucault the development of a 
"carceral" society and Ignatieff the creation of an orderly, 
disciplined lower class that could be exploited by emerging 
capitalist interests. For Thomas L. Dumm, prison discipline applied 
through a regime of hard labor created "a diligent, literate laborer. 
A moderate self-interested citizen. In short, the released inmate 
was to be a member of the great middle class that was, at point, 
emerging as a dominating force of public life in the United 
S ta te s .*63 Thus, prison labor was both a supplement to and a 
component of rehabilitation. W e will now exam ine methods 
employed by the New Hampshire State Prison in the reformation of 
convicts.
Religion played a vital role in reform efforts throughout the 
period 1812-1914 at the New Hampshire State Prison. The earliest 
records reveal an ongoing concern with the religious welfare of the 
inmates. The original prison rules and by-laws of 1812 state that 
each prisoner was to be given a Bible.64 Self-directed guidance was 
too much to expect from corvicted felons, so on June 21, 1814  
Governor John T. Gilman approved the engagement of the Reverend 
Asa McFarland to 'attend prayer with the convicts” on Sundays. In 
addition, the prison was to supply each cell with a Bible and hymn 
book, and to distribute religious tracts.65 The warden himself took
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part in religious instruction in the absence of a  minister.66 The  
first paid prison chaplain was not hired until the early 1830's.67
The prison chaplain had a central role to play in all measures 
designed to reform the prisoners throughout this period. The first 
chaplain's report appeared in 1832 and it was included in all 
subsequent annual warden's reports. The chaplain's reports are  
invaluab le  for the inform ation they provide on rehab ilita tive  
measures introduced at the prison.
The religious com ponent of prison rehabilitation expanded  
steadily in the antebellum  period. By 1831 the prison had a  
functioning Sabbath school held in the chapel. Warden Abner Stinson 
declared ,
"It is confidently believed that the convicts w ere never more 
peaceable, industrious and happy and have never evinced a better 
state of morals since the organization of the institution.'*68 In
1 855  Sabbath school teaching reached a  new level of
professionalism with the utilization of teachers from a  local 
biblical institute.6 9
The public w as invited to attend services held for the  
p riso n ers .70 In a  letter to his sons, Charles W . Brewster describes 
such a  service he attended in June, 1843. The service was held at 8 
a.m . at the prison chapel. All inmates attended while the minister 
preached an appropriate sermon on guarding against evil thoughts. 
The convicts maintained "a downcast look, scarcely one of them  
seemed disposed to look up."7i Brewster warns his sons to heed the
minister's advice in this object lesson.
The focus on religion as a  reformative agent was constant
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during this period of the prison's history. Time after time, religion 
was cited as the key to success. In 1835 the Reverend Moses G. 
Thomas cited the case of a pardoned inmate who "visited his 
teacher, and with tears of gratitude expressed his thanks for the 
interest taken in his religious welfare.”72 Similar examples abound 
in the published memoirs of former chaplain Eleazer Smith.73 In 
1865 Rev. Samuel Cooke directed, "Furnish these men with means of 
knowing their duty to God, and their fellow man, and if they do not 
become reformed, the blame will entirely rest on themselves."74 It 
is possible that an inmate's demonstration of religious fervor was 
considered in his eligibility for pardon. The records provide no 
information as to whether this really was the case but it probably 
helped at a time when evangelical Protestantism flourished.
Some chaplains developed a more sophisticated understanding 
of the inmate's situation. Shortly after his arrival as prison 
chaplain in 1884, the Reverend Elijah R. Wilkins expressed great 
concern over "the exceeding weakness of moral and intellectual 
power possessed by the majority of of the prisoners." He described 
them as "but children in conscience and thought."75 However, he did 
not give up hope - Wilkins stayed on as prison chaplain for another 
20 years. Two notebooks survive sketching out his prison sermons 
for the years 1884-96  and 1899-1905. Unfortunately, they do not 
reveal much about the reforming mission of religion in prison. Most 
of his sermons appear to have been exhortatory, telling his audience 
to obey God rather than Satan, and so forth.76 Wilkins did show his 
sympathy and growing insight in a sermon about the plight of the 
discharged prisoner: "That is a moment full of peril to himself when
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the Prison doors open and he is discharged. Of a weak moral nature, 
with a predisposition to crime, branded as an unfit associate for 
honorable men; without money and friends; his condition is pitiable 
in the extreme. Then who can measure the fascination of fresh [sic] 
plunge into pleasures of depraved [?]"77 As late as 1910 the 
chaplain was convinced that Christianity was the key to reform.78  
In 1914 each inmate continued to be supplied with a  Bible plus 
psalm, prayer, and hymn books for their moral inspiration.79
The ethnic changes in the prison population analyzed in Chapter 
Five were reflected in the provisions made for Catholics. By 1885  
there were enough Catholics (mostly Irish and French-Canadians) to 
warrant visits from the local priest. As early as the 1850's one 
eighth of the prison population was C atholic .80 The growing 
presence of Irish Catholics in M anchester had sparked a  nativist 
reaction in the 1850's. Thanks to a  local election pitting nativist 
Republicans against increasingly Irish Democrats, alarm ist articles 
in Manchester newspapers, and the opening of a  Catholic school, a 
fireman's muster in 1859 flared into an anti-Irish riot.81 Catholics 
becam e an increasingly large proportion of the general population 
and the prison population as well. In 1887 the prison population 
consisted of 71 Protestants and 50 C atholics.82 The prison 
continued to rely on Father Barry's "gratuitous work" with Catholic 
in m ates .83 The chaplain played a  crucial role in prison affairs.
Secular education became an increasingly important component 
of prison life. Most of the information on the subject is found in the 
prison chaplain's reports from the 1830's on. In addition to purely 
religious work, the chaplain acted as a  counselor to the prison, and
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was responsible for educational programs. There is no mention of 
secular education in the rules and by-laws of 1812  but the 
connection to religious education is natural. Literacy was required 
before the Bible, hymn book, and tracts given to each inmate could be 
useful. Secular education mainly consisted of teaching the inmates 
basic literacy. In 1837 a class of six inmates was learning how to 
read and within 10 years arithmetic was part of the curriculum.84 
Educational opportunities widened considerably after the Civil 
W ar, reflecting both m ore am bitious goals of the  budding  
reformatory movement and possibly the higher level of literacy of 
post-w ar inm ates.85 A night school was established in 1868 along 
with a series of lectures described as a "lyceum course."86 The 
first reference to education for fem ale prisoners is found in the 
1869 report where it was noted that fem ales w ere given classes 
(subject not listed) by the warden's wife.87 Education "may awaken  
the throbbing impulses for good,” hoped the Rev. Sullivan Holman in 
1 88 0 .8 8  In the 1900's the educational opportunities ranged from ”a 
school for illiterates* to courses in arithmetic, geography, grammar, 
"other branches,” and lectures given by visiting speakers.89 In 1914  
the prison enrolled 10 inm ates into courses o ffered  by the  
International Correspondence Schools.so
The growing em phasis on literacy as a com ponent of the  
rehabilitation program created the need for a prison library. In 
August 1844 W arden Samuel G . Berry and Chaplain John Atwood 
presented State Representative Charles W . Brewster with a signed 
petition asking for a donation of books for the prison library. Berry 
and Atwood argued that books would *serve to improve his [the
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convict's] mind, abate the rigor and gloom of his confinement, and 
prepare him thereafter to go forth into community [sic] a  better 
m a n .”91 In 1847 Rev. Eieazer Smith mentioned the creation of a  
library through the donation of 300 volumes. 'W ithout expense to 
the State,” he hastened to add.92 By 1853 the library had grown to 
7 00  volum es and covered the  subjects of relig ion, history, 
biography, and natural and "moral” sciences.93 Unfortunately, the 
library becam e a  target of vandals who m arked and mutilated  
books.94
Prisoners had access to the library through the chaplain. 
Presumably, inmates had time to read at night and on Sundays. On 
Saturday mornings, prisoners could request three to ten books per 
w eek by writing their titles down on a tablet left outside each cell 
window. Titles were listed in a printed catalog. In 1881 the library 
catalog listed 1936 titles in no discernible order. Subjects were  
mainly religion, history, travel, and even som e fiction.95 Inmates 
had a far greater choice of literature in 1881 than in the past. In 
1912 inmates could borrow books twice a  week from a selection of 
211 2  volum es. Religion was still the largest category; other 
subjects included history, biography, travel, and ”miscelleneous.”96
The library received a  great deal of use. The prison reports 
frequently mention the existence of books dam aged through overuse. 
Rev. Hosea Quinby saw fit to put condemned murderer Josiah Pike to 
work reglueing the backs of 200 books to help distract him from his 
im pending execution  in 1 8 6 9 .9 7  The  prison adm inistration  
sometimes boasted of library success stories. In 1862 one inmate 
read 40 ,000  pages "not of a superficial character."98 Nevertheless,
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the benefits of secular education, religious instruction, and hard 
labor were not always evident to the inmates.
Disciplinary m easures w ere required to ensure com pliance  
with the prison regime and to maintain order. The warden was given 
authority to enforce discipline as needed for the proper functioning 
of the prison. The most common form of punishment in the New  
Hampshire State Prison was solitary confinement. The rules and by­
laws adopted in 1812 empowered the warden to place "any prisoner 
who may be guilty of disobedience, ill language or misbehaviour, or 
any conduct contrary to the rules and regulations of this institution” 
into ”the c e ll."99 Solitary confinem ent w as also an integral 
mandatory component of the inmate's sentence in the antebellum era. 
Typically, it lasted anywhere from two to ten days depending on the 
length of the total prison sentence. In this capacity, solitary  
confinem ent was used to intimidate new inmates and make them  
am enable to their new life. W hen used specifically as a  punitive 
m easure, solitary confinement m eant the complete isolation of the 
prisoner with no work to keep him occupied, a diet of bread and 
water, and often no light.
Despite the professed hum anitarian goals of imprisonment, 
punishments were retained to enforce discipline. In New Hampshire 
the door w as opened to potential abuse with the open-ended  
discretion granted the adm inistration in the  rules and by-laws  
concerning behavior. The miscreant prisoner was to be immediately 
placed in solitary confinement ”to be dealt with and punished in such 
manner as the board of Directors...may order and determine.*ioo The 
purpose was to punish; it seems as though the term in solitary
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confinement was determined by the prisoner's breaking point. For 
exam ple, in April 1814 three prisoners were found guilty of "riotous 
and disorderly conduct.” Each was put into solitary confinement 
with one rug and a  "small quantity of straw" for bedding. Each was 
allotted twelve ounces of bread and one pint of water per day .101 
After an indefinite period each of the three was chained to a  block 
of stone and "put to labour." A few years later seven prisoners 
attempted to escape. Their punishment consisted of a reduced diet 
(one pint of boiled potatoes for breakfast and the sam e for lunch, 
and one pint of porridge for supper) and at the same time they were 
set to "strict labor." Within a month the seven "had discovered a 
great degree of penitence and humility" and so w ere restored to 
their previous status. 102 In 1862 W arden John Foss claimed that 
solitary confinem ent was rarely used and never for more than 24 
hours at a  time - a  contrast to the 12 to 20 days at a  time he had 
w itnessed  w h ile  deputy  w a rd e n .103 Actually, the legal limit 
throughout the period 1 8 1 2 -1 9 1 4  w as 30  d a y s .104 Solitary 
confinem ent on a  diet of bread and w ater rem ained the favorite  
punishment for refractory inmates; occasionally, they were shackled  
to a  ball and chain.105
Solitary confinement as a punishment could be abused, as the 
tragic case of Joseph L. Shaw makes clear. It was used here as a  
method of torture but led to unintended consequences. In February 
1837 Shaw, an inmate, was accused of stealing the valve to the 
boiler in one of the workshops. In his published account of the story, 
Shaw claimed total innocence, on which basis he refused to confess 
to the act. W arden John M cD aniels  put Shaw  into solitary
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confinement on February 28. The unheated cell had a solid rock floor 
covered with one inch of ice. There was no furniture, bedding, or 
even s tra w .106 Shaw complained of the bitter cold to which 
M cDaniels answered, "I must dance hornpipes, if I thought I was 
freezing, and I should be well enough ."i07  Despite repeated  
entreaties for release, Shaw was kept in the freezing cell for one 
week on account of his refusal to confess to a  crime he did not 
commit. The warden finally relented after a  week but by this time 
Shaw was suffering from extrem e frostbite to his feet. He was 
placed in the prison infirmary for 10-12  days before the doctors 
sum m oned decided to "experim en tal 08 Shaw then describes in 
excrutiating detail the attempts made to operate on his fee t and 
failing in this, the amputation of both legs midway between ankle 
and knee on March 29 and April 3 - a  harrowing experience in a  time 
before anesthesia. 109 W arden McDaniels was present during the 
first operation and during the height of Shaw's agony sadistically 
observed, "I think Shaw has got the worst tem per of any person I 
ever saw; he wont [sic] as much groan when his leg is being 
a m p u ta te d ."110 Shaw was pardoned in July and "set at liberty 
mutilated: and weak, and poor. They had taken from me my means of 
supporting myself, when it is remembered, that I was by trade a  
wheelwright." Upon his release, Shaw  w as given the standard  
release sum of $ 3 .m  On the grounds that the town rather than the 
state should bear the cost, the governor vetoed attempts by State 
Senator Burleigh of Hampton (Shaw's home town) to provide Shaw  
with at least $200  compensation.112
Harsh discipline was the rule rather than the exception. In
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1870 W arden Joseph Mayo proudly declared, "Brutal and degrading 
punishments have been discountenanced" but the next year Warden 
John C. Pilsbury (son of Moses Pilsbury who was warden 1818-26  
and 1837-40) instituted a 10-year reign of terror over the hapless 
in m ates .113 A decade later, Pilsbury commented, "The discipline of 
our prison is indeed strict, without it reformation is out of the  
question in an institute of this kind...I am satisfied that it is none 
too severe for the good of the convicts."i 14 Pilsbury justified his 
position by pointing out that in the past decade there had been no 
escapes and that no officer had been killed or seriously injured by 
the inmates. In fairness, it must be acknowledged that he had 
inherited a  disorderly institution.115 Among other things, Pilsbury 
found a  number of tools and weapons in inmates' cells. He also found 
correspondence and a photograph from a local woman addressed to 
one of the inmates; this was contrary to prison regulations.116
Pilsbury’s administration ended in a  scandal with a  widely  
publicized investigation into alleged abuses and brutality.117 The 
investigation was launched in the Fall of 1879  by Burnham  
Wardwell, a prison investigator from Virginia and by Marilla Ricker 
of Dover, N .H ., a social activist and the state's first fem ale lawyer. 
Wardwell filed 45 written charges with the Governor and Council. A  
hearing was begun in March 1880 and adjourned until June 10,. The  
hearings involved 84 witnesses and 10 lawyers and was held in 18 
sess io ns.118  The 78-year old warden was exonerated in July and 
retired soon afterward. Public sentim ent was stirred up against 
W ardwell by local newspapers who described the Virginian as a  
"fo re ig n er."H 9  One letter to the editor of the Concord Daily Monitor
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excoriated "those of sickly sentimentality who forget the crime in a 
mawkish sympathy for the criminal; or else, being half criminal 
them selves, have no good opinion of the law, from personal 
considerations."120
The opening of the new prison in 1880 and the hiring of a  new 
warden resulted in no abatement of rigor. Warden Frank Dodge (the 
form er sheriff of Merrimack County and who had appeared as a 
witness for Pilsbury during the investigation) declared that he 
would follow Pilsbury's guidelines for prison discipline.121 Some 
inm ates found the strain too much. O ne inm ate sim ulated  
tuberculosis to escape from prison life by sticking a broom wire 
down his throat and "with a  little violence could induce a  free 
hemorrhage at any time." Another pretended to have a  severe spinal 
disorder which prevented him from working - until d iscovered  
walking about by the warden.122 In 1886 Warden Dodge introduced a 
new mode of punishment known as "the slide." He claimed this 
reduced the number of disciplinary actions by 75 percent. The prison 
physicians thought the slide w as "a more hum ane m ode of 
punishment [than solitary confinem ent]...which does not leave a 
perm anent disability but inflicts a  tem porary d iscom fort/123 The 
slide consisted of suspending a  prisoner by his wrists m anacled  
together; it was abolished in 1906.124
Every aspect of prison life was designed to make the inmate 
m alleable. The lockstep march, downcast eye, and rule of silence 
w ere  three  disciplinary m easures incorporated into the daily  
routine. All three were integral components of prison life from the 
very beginning.125 In a letter to his sons written in 1843, Charles
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W. Brewster describes the pernicious effects of such a life. He 
wrote, "The discipline of the prison is very strict during the whole 
week, while at work, they are not allowed to raise their eyes to look 
upon a single [illegible]...The prisoners are in so much fear, that if 
you pass in front of them some of them close their eyes that they 
may escape the lash."126 The Rev. Eleazer Smith praised the
enforcement of silence. He regarded unrestrained communication 
among inmates as a "school for crime."i27
The lockstep march probably had its origins in military 
discipline. Several early American prison wardens had a military 
b a c k g r o u n d .  128 After the Civil W ar, military discipline was 
deliberately incorporated into prison discipline. In 1869 all of the 
guards and officers at the New Hampshire State Prison save one 
were Civil War veterans.129 Warden John C. Pilsbury enforced the 
lockstep march with "military precision."130 Post-war reformers 
argued if soldiers and the population at large could learn self- 
control and obedience through the experience of the Civil War, so too 
could prisoners.131 The Reformatory at Elmira, New York actually 
incorporated military training directly into the reformatory program 
via military organization, drilling, military uniforms, and dress 
parades with fake weapons.132 The prison uniform was another 
component of prison discipline. The New Hampshire State Prison 
uniform consisted of a cotton shirt, woolen vest, short jacket, and 
woolen trousers all "of strong and cheap materials” in alternating 
sections of blue and red. Prisoners also were furnished with shoes, 
socks, and a wool hat or cap.133 As early as 1869 there was official 
opposition to the uniform on the grounds of its "tending to degrade
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and destroy the self respect of the prisoners."i 34 However, the 
uniform continued unchanged for another 40 years, along with the 
lockstep march, downcast eye, and rule of silence.
Most of these measures were abandoned with the introduction 
of a more liberal conception of prison discipline in the early 
twentieth century.135 Henry K.W. Scott made several changes upon 
his appointment as warden in 1906. He called for the abolition of 
the down cast eye because "it superimposed the sloping 
shoulder...Moreover, when a man is released from prison he will 
carry with him as a result of this rule a furtive and hangdog 
expression.”136 Scott demanded and got the abolition of the parti­
colored uniform in January 1907. Now prisoners were to be 
furnished with grey suits of their own construction.137 He also
succeeded in eliminating the lockstep march by order of the
Governor and Council.138
Prison discipline entailed the use of the carrot as well as the 
stick. The laws of 1812 allowed the warden and board of directors 
”to offer such encouragement and indulgencies as may be deemed 
consistent” to obedient and well-behaved prisoners.139 In an 
unusually compassionate move, the board of directors voted to 
provide the state's first prisoner with ”a small quantity of the 
cheapest spirit - never exceeding a gill in any twenty-four hours” 
while engaged in ”the most laborious excercises at the forge."i40 In 
1856 Prison Physician William Prescott fulminated against the daily 
use of tobacco: "Every week, a ration of this sedative poison is
regularly dealt out/141 The "sedative poison” may well have helped
maintain order in the prison.
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W arden Joseph Mayo listed the three annual "festivities” that 
had become customary by 1869: the Dorsey dinner on January 31 
(described shortly), July 4, and Thanksgiving.142 In 1900 the warden 
reported that holiday en terta inm ents ”have been growing in 
interest.” The governor had supplied "elaborate entertainments" on 
the previous two Thanksgivings.143
The reformatory movement was a major influence on post- 
Civil W ar prison discipline. It was inspired by a  new interest in 
prison reform and entailed a new emphasis on professional prison 
administration. The model followed by many was the Reformatory at 
Elm ira, New York established in 1876  by Zebulon Brockway. 
Although it was designed for males age 16-30 who were first-time 
offenders, the methods used by Brockway were adopted by a  number 
of other penal institutions.144 However, Elmira's image as the ideal 
reformatory becam e tarnished as revelations surfaced of the cruelty 
inflicted on inmates by Brockway to gain their compliance. It also 
turned out that Elmira's success in reforming offenders was just as 
dubious as that of other institutions.145
The reformatory influence is evident in the prisoner grading 
system and organized sports introduced to the state prison in 1911 
and 1914. The grading system was clearly based on the highly 
regarded system employed at Elmira.146 The system consisted of 
three grades of prisoner. The first grade were permitted to write a  
letter once every two weeks, receive visits from relatives once  
every two weeks, receive letters and periodicals approved of by the 
w arden, to borrow prison library books, and they w ere  given  
additional privileges for good behavior.147 New  prisoners were
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assigned to the second grade which enjoyed fewer privileges. The 
third grade was reserved from poorly behaved prisoners. Thus, 
inmates were given positive incentives for good behavior from the 
start. Warden Henry K.W. Scott claimed this new measure "is 
working out spendidly in its results, raising the standard of good 
behavior beyond our expectations."i48
Sports were introduced at Elmira in the 1890's on the principle 
that discipline, self-control, and cooperation taught by such activity 
were part of the process of rehabilitation.149 Organized sports 
were introduced to the state prison in July 1914. Every Saturday 
afternoon after work, the first grade prisoners were allowed to play 
baseball and "mingle undisturbed" with one another (see Figure 1). 
The usual rule of silence was suspended during the games and the 
privilege of attendance was granted to well-behaved inmates.150 
Sufficient food was an absolute requirement for prisoners 
engaged in hard labor six days a week. Former prison chaplain 
Eleazer Smith describes the food as "coarse, but nutritive” in his 
1856  memoirs. 151 The prison diet is first mentioned in the rules 
and by-laws of 1812. The daily allowance consisted of "three gills 
of indian (sic) or rye-meal one gill of molasses or six gills of milk - 
three quarters of a pound of coarse meat with one pint of potatoes, 
or instead of coarse meat and potatoes, six ounces of salted pork 
with half a pint of peas or beans - one pound of bread; and in lieu of 
coffee a decoction from rye or peas for breakfast. The whole of 
their food which requires it, to be properly seasoned with salt.”i5 2  
Such a diet would quickly grow monotonous and the modern reader 
would probably notice the absence of fresh vegetables or fruit. On
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the other hand, the list reflects the fact that the prison needed to 
acquire cheap supplies that could be stored in bulk over long periods. 
The food was probably not much worse than that enjoyed by lower 
class New Englanders in an era without refrigeration or processed 
foods. The meat ration was greater than the standard half pound of 
pork per day allotted to slaves in the nineteenth-century South. 
However, slaves were able to supplement their diets by hunting and 
fishing. Other components of the typical slave diet included corn 
meal, sweet potatotes, hominy, and vegetables in season.153 Fresh 
vegetables and fruit were seasonal phenomena even for the wealthy. 
A strict diet of bread and water was reserved for those inmates 
undergoing punishment in solitary confinement.
Within a year the standard fare was modified. Beef and 
potatoes were served three times a day ("hash'd or minc'd” for 
breakfast and supper) with soup or pork and beans occasionally 
served to vary the noonday meal. The inmates were served "a 
reasonable proportion of rye Indian bread” with each meal and were 
allocated up to one pint of cider a day in place of rye or peas 
coffee. 154 Judging by the lists of supplies and financial reports in 
the annual prison warden's reports, prison fare of the pre-Civil War 
era remained largely unchanged. Unfortunately, the quality of prison 
food sometimes fell below Rev. Smith's standard of ”coarse, but 
nutr it ive.”
The first prison physician's report (1832) referred to *bowel 
complaints” which the physician blamed on the *use of crude, 
indigestible vegetables* and ”atmospheric influence.” He suggested 
substituting salted fish for salted beef and rice porridge for ”coarse
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Indian meal” at night.155 On the other hand, Dr. Thomas Chadbourne 
lauded the 'wholesome plain food” served at the prison in 1847.156 
The variety if not the quality of food improved in the late 
1860's. For the first time a 'bill of fare" for the entire week was 
listed in the prison reports. In 1866 the weekly menu consisted of 
the following:
Monday:
Morning - flour bread, molasses, and coffee 
Noon - corned beef, potatoes, and brown bread.
Night - corn meal mush and molasses.
Tuesday:
Morning - meat hash, brown bread, and coffee.
Noon - salt fish, potatoes, butter gravy, and brown bread. 
Night - corn meal mush and molasses.
Wednesday:
Morning • fish hash, brown bread, and coffee.
Noon - beef soup and brown bread.
Night - corn meal mush and molasses.
Thursday:
Morning - meat hash, molasses, and coffee.
Noon - corned beef, potatoes, and brown bread.
Night - corn meal mush and molasses.
Friday:
Morning - white bread, molasses, and coffee.
Noon - fish chowder and brown bread.
Night - corn meal mush and molasses.
Saturday:
Morning - fish hash and coffee.
Noon - stewed peas, pork, and brown bread.
Night - corn meal mush and molasses.
Sunday:
Morning - baked beans, pork, brown bread, and coffee.
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Afternoon - boiled rice, molasses, and brown bread.157
In 1868 vegetables and soup with vegetables were added to the bill 
of fare.158
Things got even better in 1869 with the advent of the annual 
Dorsey Dinner on January 31. H.C. Dorsey, a resident of Pawtucket, 
Rhode Island, initiated an annual donation of $60  to the warden "for 
your unhappy little community." The money was to go for an annual 
feast for the prisoners which in 1869 was a "turkey and mince-pie 
dinner."159 On July 4, prison contractor George F. Comings, supplied 
a "bountiful supply of strawberries and cream."i60 Unfortunately, 
the Committee of Council expressed opposition to the Dorsey Dinner 
in 1871: "It is very questionable whether it is any advantage to the 
prisoners or to the discipline of the prison, as it throws them off 
their regular diet and often brings on sickness from which it takes 
them some time to recover."i6i
The abolition of the Dorsey Dinner was part of the imposition 
of a  harsh new regime under Warden John C. Pilsbury. Chaplain Hosea 
Quinby provides a  discouraging account of how the quality of food 
deteriorated under Pilsbury's administration. Quinby had had a  
serious quarrel with Pilsbury; thus his testimony is likely to be 
negatively biased. Quinby describes Pilsbury's philosophy as  
"money-making and punishing." Quinby claimed the prisoners were  
now fed on watery potatoes, boiled cracked wheat, "a little meat 
chopped" served without any sauce, and fish so rotten it was covered 
with red mold. 162 He claimed the food was so bad that inmates 
w ere actually starving.163 In 1880 Pilsbury's administration ended
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in an investigation conducted by the New Hampshire Council Chamber 
into alleged abuses. The food was alleged to be of insufficient 
quantity, fish and meat were rotten, the soup was full of maggot 
skins, and the inmates were fed a monotonous diet of "beans and 
pease constantly."164 In 1874 Pilsbury had described the food as 
"coarse, but sweet, wholesome, and an abundant quantity."i65 He 
was exonerated by the Chamber.
P resum ably, the quality  of prison food im proved after  
Pilsbury's retirem ent and there is no mention of it in the prison 
records until 1902. In that year Prison Physician Ralph E. Gallinger 
attributed the im provem ent in health of the inm ates after their 
arrival to "the quality of the food" among other factors .16  6 
However, one clue that the prison diet did not improve much after 
Pilsbury's resignation is found in the 1906 prison report. Warden  
Scott referred to a  bill of prison fare dated 1899 as "in our opinion, 
coarse and monotonous, not only to the verge of severity but to the 
point of hardsh ip ."i67  Scott abolished the list and as a health 
measure issued a  pint of milk per inmate each day.168
On the whole, state prisoners in New Hampshire appear to have 
had a  typical institutional diet: "coarse, but nutritive" in the words
of Rev. Smith. There were times when excessive frugality led to a  
serious deterioration  in quality. H ow ever, th e  unappetizing  
conditions of the 1850's and 1870's were probably exceptional. Even 
slaves of the s tate  required good enough food for the daily  
perform ance of hard labor. D ecent food was also intim ately  
connected to the condition of the prisoners' health
Life in prison was unhealthy as a  result of the combination of
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hard labor, overcrowding, poor physical surroundings, overcrowding, 
and at times, a poor quality of diet. W e can get some insight into 
health conditions at the prison through the physician's reports which 
began listing cause of death in the 1850's. Additional clues are  
provided in the memoirs of Eleazer Smith and Hosea Quinby, former 
prison chapla ins, an affidavit of the 1850 's , and docum ents  
concerning the prison investigation of 1880.
Reasonably healthy workers were needed if the prison contract 
labor system was to function effectively. The original rules and by­
laws of 1812 prescribed standards of hygiene: "suitable cribs,
straw beds and pillows and woollen blankets or rugs” were furnished 
in each cell. Inmates were supposed to air the beds and bedding once 
a  day. Inmates were supposed to wash daily, be shaved twice a  
week, get their hair cut once a month, and change their shirts once a  
week. In addition, they were supposed to sweep the cell floor every 
day and wash the floor "as often as found necessary...All foul straws 
and filth shall be immediately burnt."i69 Apparently, the standards 
of cleanliness w ere not always m aintained. A visitor to the  
Verm ont State Prison in 1819 contrasted the "beautiful garden" he 
found there to the "yard filled with filth and rubbish” he saw at the 
New Hampshire State Prison.170
Another health hazard was overcrowding. The  courts sent a 
steady stream of convicted felons to prison. By 1831 82 inmates 
jam m ed a  prison designed to hold 36. Beds w ere placed in the 
hallways and infirmary. Even so, some of the cells housed up to 
eight m e n .i7 i Such conditions were good for neither the inmates' 
health nor discipline. The prison of this era was described as filthy,
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and stifling in summer and freezing in w in ter.172 A large new  
addition containing 127 cells was inished in 1833 .173
Once again, in the late 1860's, overcrowding became a  problem 
and beds w ere placed in the infirmary and hallways. The prison 
contained only 120 cells but there were 130 inmates.174 Most cells 
measured only seven feet by three and a half feet by six feet three 
inches in height. 175 Warden John C. Pilsbury harped on the need for a 
new prison throughout the 1 8 7 0 's .i76 By 1878 it was so crowded 
that 40 men were sleeping in the chapel. The wash-room was now 
used for re lig ious s e rv ic e s .177 At last, in 1877, the state 
legislature approved the funding for a  new prison. 178 The new
structure, completed in 1880, was located one and a half miles
northwest of the state house in Concord on a  21 -acre site near the 
railroad tracks. It was chosen with regard to production and
m arketing  opportun ities  b ecau se  prison industries w ere  so 
im p o rtan t-179
The new prison was much larger than the old one. The North 
Wing m easured 46  feet by 277  feet, was 4  stories high, and
contained 248  cells. Cell dimensions were more generous than  
before: eight feet long, six feet wide, and seven and a  half feet high. 
The South Wing, 80 feet by 46  feet and 3 stories high, included 10 
cells for fem ale  convicts. O ther buildings w ere  storeroom s, a  
chapel, a  guard room, and the new two-story w arden's house, 
designed for two fam ilies.180
The old prison, on three and three quarter acres of land, was  
put up for auction on April 12, 1881. According to a promotional 
broadside, it was "well adapted to manufacturing purposes, and
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presents an unusually fine opportunity for investment. The attention 
of capitalists and m anufacturers is especially  invited to this 
s a le .”181 The site was auctioned off for $16,050 to Nahum Robinson 
and Oscar V. Pitman. The old prison was torn down around 1890 and 
replaced by 'handsome dwellings." Only some of the brick workshops 
su rv ived .182
Even after the problem of overcrowding was solved, the 
inmates' health was imperiled by the hazardous, poorly-ventilated 
conditions described earlier. When combined with a miserable diet 
of rotten food, it is no wonder the inm ates' health suffered. 
Conditions became so bad in the 1850's that one inmate claimed to 
have known occasions when 16 inmates were sick at one time in the 
shoe shop. 183
Deaths were reported in the physician's report from 1852 on. 
These reports provide some insight into the nature of health at the 
state prison. Death rates per 1000 population were sometimes very 
high. Death rates for specific causes of death have not been 
calculated because the numbers are so small. W e have, however, 
listed causes of death as percentages of causes of death. The worst 
period was the 1870's and 1880's when prison death rates were 
nearly three times higher than those of New Hampshire males aged 
10-69 years (see Table 35).184 Between 1852 and 1900 prison
death rates w ere consistently higher than those of the general
population of New Hampshire. Not until the 1890's was the prison 
death rate lowered to a  level approaching that of the general
population. In 1910 the prison death rate for males was actually
slightly lower than that for New Hampshire males age 15-69 (10.4
Tabla 35
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Naw Hampshlra Stata Prlaon Mortality Rataa, 1812-1914
TOTAL PRISON POPULATION 







1850'S 20 372 (x 2.8) 19.2
1860'S 22 486 (x 2.7) 16.8
1870'S 52 573 (x 2.6) 34.9
1880'S 35 512 (x 2.6) 26.3
1890'S 22 642 (x 2.9) 11.8
1900's 22 707 (x 2.6) 12.0
1910's 13 598 (x 2.1) 10.4
POP. SEACOAST SAMPLE
Rata Daatha (N) Pop. at Rlak Rats
Dacada
1810's 1 46 (x 2.8) 7.8
1820's 1 49 (x 3.2) 6.4
1830'S 2 39 (x 3.8) 13.5
1840'S 4 41 (x 4.0) 24.4
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POP. SEACOAST SAMPLE
Rate Deaths (N) Pop. at Risk Rate
Decade
1850's 2 42 (x 2.8) 17.0
1860's 4 71 (x 2.7) 20.9
1870's 1 1 126 (x 2.6) 33.6
1880'S 6 179 (x 2.6) 12.9
1890'S 7 132 (x 2.9) 18.3
1900'S 0 138 (x 2.6) 0
1910'S 1 93 (x 2.1) 5.1
Not*: Population at risk was derived by counting the number of males in prison during 
each decade. The population at risk for the 1890's includes females because the single 
female inmate who died while in the New Hampshire State prison died in 1892 (she was 
not from either Rockingham or Strafford County).
Population at risk was multiplied by the mean sentence served for that decade in 
order to make mortality rates comparable to those derived from the U.S. Census (see 
Chapter Five). This served to convert prison decadal rates to man-years making them 
more comparable to census rates which were calculated for only a given year, not a 
whole decade.
Source: "Register of Convicts 1812-1883," "(N.H. State] Prison Records [1874-
1915]," and "N. H. State Prison: Record of Gain and Loss in Population [1905-36]," all 
MS, Oiv. of Records-Management and Archives, Concord, N.H.; and Prison Warden's 
Reports. 1852-1914 (missing: 1858, 1860, and 1872-73).
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per 1000 versus 11.3 per 1000 population; see Tables 35-36). One  
can conclude that from 1890 on, life in prison becam e much 
healthier than before. It is surprising that the big improvement did 
not start in 1880 when the new prison was opened. Apparently, 
overcrowding was not the only factor which made good health in the 
old prison so very precarious.
Tuberculosis and respiratory diseases were the most common 
causes of death at the state prison. A total of 64 different causes 
of death were listed in the prison reports between 1852 and 1914. 
For purposes of analysis, they w ere grouped into nine basic  
categories (see Table 37). Tuberculosis accounted for fully 40%  of 
the deaths. The dusty, choking conditions of the workshops did not 
help. Living conditions encouraged the spread of tuberculosis: a
"vitiated atmosphere” caused by deficient ventilation and inadequate  
heating. Over the decades, prison physicians blamed the poor health 
of the inmates on deficient ventilation and overcrowding.
Prison conditions w ere  an ideal b reeding ground for 
tuberculosis.. The treatm ent of tuberculosis includes a  w ell- 
balanced diet, cleanliness, and good ventilation, none of which 
characterized prison life.185 Tuberculosis was a  scourge throughout 
the period 1860 -1914 . At its worst, the disease accounted for 
61.5%  (32 out of 52) deaths in the 1870's (see Table 37). This 
disease was a major problem in other penal institutions of the time 
too. B lake M cKelvey reports that in the 1880 's  tuberculosis  
accounted for 45%  of the deaths at "a dozen major prisons" in the 
United States.186 Doubtless, the terribly overcrowded conditions of 
that decade in the N ew  Hampshire State Prison contributed to the
Table 36
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New Hampshire Population at Rlak Mortality Rataa,
A. Malaa and Females, All Ages
Year No. of Daatha Pop. at Rlak Rate/1000
1850 4231 317,976 13.3
B. Males, Age 15*69
Year No. of Deatha Pop. at Rlak Rate/1000
1860 989 102,795 9.6
C. Malaa, Age 15*69
Year No. of Deatha Pop. at Risk Rate/1000
1870 970 109,039 8.9
D. Malea, Age 10-69
Year No. of Deatha Pop. at Rlak Rate/1000
1880 1129 146,157 7.7
E. Malea, Age 10-69
Year No. of Deatha Pop. at Rlak Rate/1000
1890 1634 145,716 11.2
F. Females, Age 10-59
Year No. of Deatha Pop. at Rlak Rate/1000
1890 1353 135,235 10.0
G. Malea, Aga 10-69
Year No. of Deatha Pop. at Rlak Rate/1000










H. Malts, Agt 15-69
Ytar No. of Daatha Pop. at Risk Rata/1000 Pop.
1910 1692 149,706 11.3
Nota: U.S. Census, N.H. Secretary of State, and N.H. Board of Health provide an 
inconsistent listing of populations at risk and death, thus the divisions in A-H.
Source: U.S. Census Reports. 1850-1910; Registration and Return of Births. 
Marriages. Divorces, and Deaths In N.H. (Secretary of State), 1883-1911; and Annual 
Reports of N.H. Board of Health. 1882-1902.
Table 37
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Naw Hampahlra Stata Priaon Mortality: Major Cauaaa of Daath, 1852-
1 9 1 4
Dacada Cauaa of Daath (Parcantaga of Total Daatha)
11 2 * 3 1 4 1  51  61 71  81 91
1850's 5.0% 10.0% 10.0% 20.0%  10.0% 10.0% 35.0%
1860'S 4.6% 31.8%  4.6% 13.6%  4.6%  13.6% 4.6% 22.7%
1870'S 3.9% 61.5% 1.9% 1.9% 7.7%  1.9% 9.6% 11.5%
1880's 40.0% 2.9% 2.9%  2.9%  5.7% 5.7%  2.9% 37.1%
1890's 19.0% 38.1% 4.8% 4.8% 10.5% 4.8% 19.0%
1900's 13.6% 27.3% 22.7% 4.6%  18.2% 13.6%
1910's 15.4% 38.4% 23.1% 7.7% 15.4%
TOTAL: 7.0% 40.0%  5.9% 4.9%  4.9%  8.6% 5.4%  1.6% 21.6%
Daeads Total 1lb and N 1. CAUSES OF DEATH
1850's 100% 20 1: Ha art Disaasa
1860's 100% 22 2: Tubarculosis
1870’s 100% 52 3: Non-Tubarcular Lung Disaasa
1880's 100% 35 4: Dysantary, Etc.
1890's 100% 21 5: Favar and Infactious Disaasa
1900's 100% 22 6: Suicida
1910‘s 100% 13 7: Execution
TOTAL: 100% 185 8: Industrial Accident 
9: All Other
Sourca: Prison Warden's Reports. 1852-1914 (missing: 1858, 1860, and 1872-73).
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spread of tuberculosis. The inadequate diet allegedly characteristic 
of the John C. Pilsbury years probably contributed to the inmates' 
susceptibility. Poor ventilation and inadequate heating no doubt 
contributed  to the  frequency of lung d iseases  other than  
tuberculosis too. Prison physicians often m entioned the high 
incidence of coughs and lung problems in general.187
Tuberculosis was the leading cause of death in New Hampshire 
from 1860-80. In 1890 tuberculosis was still the leading cause of 
death for females. It was the third leading cause of death in 1890  
for the entire population and the second leading cause in 1900 (see 
Table 38). Tuberculosis as a  percentage of causes of death in the 
prison was consistently much higher than that found in the general 
population from 1860 through 1890 (see Table 36).
Non-tubercular lung diseases such as pneum onia actually  
became a smaller proportion of causes of death in prison than among 
the general population in 1880 and 1890 (see Table 39-40). The  
percentage of those inmates dying from non-tubercular lung disease 
death roared back up in the 1900's when it was more than double the 
percentage of deaths in the general population (see Table 37-38).
The spread of dysentery was also encouraged by overcrowding. 
The d isease is characterized by an inflam mation of the large  
intestine. The result is a sometimes fatal diarrhoea in which large 
quantities of blood and fluids are  expelled from the body. The  
causes of dysentery include chemical irritants, bacteria, protozoa, 
viruses, or parasitic w orm s.188 O ne of the inmates who died of 
bilious d iarrhoea "was in the habit of eating lime, old plaster, 
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New Hampshire Mortality, 1860-1900: 
Causes of Death for Population at Rlak



































% of Doatha for Population at Rlak
1000 1900
FamaloaS Malaa and FemaleaS
13.2% 8.5%Tuborculoaia 
Hoart Dlaoaao
’Hoart and Dropsy* 10.5%
Non-T.B. Lung Dis. 10.5% 11.8%
Influenza 2.5%
Dysentery, Etc. 8.6%  6.8%
Digestive Dis.
Fever and Infact. 4.7%  2.1%
Diphtheria & Croup 1.4%
Whooping Cough 1.1%






All Other 37.4%  65.7%
TOTAL: 100% 100%
POPULATION AT RISK:
Males 1: Males, All Ages 
Males 2: Males, Age 15-69 
M & F 3: Males and Females, All Ages 
Males 4: Males, All Ages
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POPULATION AT RISK:
Females 5: Females, All Ages
Males and Females 6: Males and Females, All Ages
Note: U.S. Census provides an inconsistent listing of populations at risk and causes of death. 
Causes of death listed were not always the leading causes of death in New Hampshire but were 
listed as measures of comparison with other states. The N.H. Secretary of State and Board of 
Health annual reports do not match causes of death to apecific age and sex groups for this 
period.
Source: U.S. Census Reports. 1860-1000.
Table 39
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Naw Hampahlra Mortality Rataa, i860' 
Major Cauaoa of Daath
A. Malaa, All Agaa
Yaar Cauaa N Rato/100,000
1860 Head Disease 116 72.6
Tuberculosis 526 329.1
Non-T.B. Lung Dis. 154 96.4
Dysentery, Etc. 107 67.0
Fever and Infect. 344 215.2
Violent Death 120 75.1
All Other 694 434.2
B. Malaa, > e • o • CD o
Yaar Causa N Rata/100,000
1870 Heart Disease 134 102.1
Tuberculosis 386 294.1
Non-T.B. Lung Dis. 121 92.2
Dysentery, Etc. 52 39.8












C. Males and Famalaa, All A gat
Yaar Cauaa N Rata/100,000
1880 Tuberculosis 866 249.6
Respiratory Dis. 633 182.4
Whooping Cough 15 4.3
Diarrhoea! Dis. 314 90.5
Digestive Dis. 241 69.5
Scarlet Fever 138 39.8
Enteric Fever 117 33.7
Measles 37 10.7
Nervous System 751 216.4
All Other 2128 613.3
D. Malaa, All Agaa
Yaar Causa N Rata/100,000
1890 "Heart and Dropsy" 329 176.3
Tuberculosis 320 171.5
Non-T.B. Lung Dis. 336 180.1
Diarrhoeal Dis. 300 160.8
Fever and Infect. 230 123.3
Nervous System 447 239.6
All Other 1598 856.5
E. Malaa and Females, All Ages
Yaar Causa N Rata/100,000
1900 Measles 45 10.9
Scarlet Fever 29 7.0
Diphtheria & Croup 107 26.0





Pop. at Rlak 
411,588
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E. Mal«s and Famalaa, All Agaa 
Yaar
1900 Diarrhoeal Dis. 505 122.7 411,588
Cauaa N Rata/100,000
Typhoid Fever 69 16.8




All Other 4864 1181.8
Nota: U.S. Census provides an inconsistent listing of populations at risk and causes of 
death. Causes of death listed were not always the leading cause of death in New 
Hampshire but were listed as measures of comparison with other states.
Source: U.S. Census Reports. 1860-1900.
Table 40
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Naw Hampahlra Stata Prison Mortality, 1832-1914: 
Cauaaa of Daath for Population at Rlak
% of Daatha for Population at Rlak
Cauaa of Daath 1850'a
Heart Disease 5.0%
Tuberculosis 10.0%
Non-T.B. Lung Dis. 10.0%
Dysentery 20.0%

















% of Deaths for Population at Risk 
Causa of Daath 1890's 1900's 1910'a
Heart Disease 17.4% 13.6% 15.4%
Tuberculosis 34.8% 27.3% 38.5%
Non-T.B. Lung Dis. 4.3% 22.7%
Dysentery
Fever & Infect. Dis. 4.5%
Suicide 4.3% 18.2% 23.1%
Execution 17.4%
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% of Deaths for Population at Riak
Cauaa of Daath 1890'a 1900'a 1910*8
Industrial Accident 4.3% 7.7%
All Other 17.4% 13.6% 15.4%
TOTAL 100% 100% 100%
Note: Population at risk is number of male convicts in prison each decade except the 
1890's when female convicts were added. The only recorded death of a female convict 
occurred in 1892. Population at risk was derived from prison records by counting 
those males present in the prison during each decade and those males and females present 
during the 1890's.
Source: Prison Warden's Reports. 1852-1914 (missing: 1858, 1860, and 1872- 
73), "Register of Convicts 1812-1883," and "(N.H. State] Prison Records (1874- 
1915],' both MS, Div. of Records-Management and Archives, Concord, N.H.
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the presence of bacteria, viruses, etc. Spoiled food may well have 
played a part too.
Dysentery in prison shows a very different pattern from that 
of tuberculosis. In 1860, for exam ple, the percentage of prison 
deaths caused by dysentery was nearly three times higher than that 
for the general population. However, by the 1880's the proportion of 
the genera l population dying from dysentery  and "diarrhoeal 
diseases" was 5.6%  while the prison's was only 2 .9%  (see Table 37- 
38). From 1890 on, this scourge seems to have been defeated at the 
prison. Dysentery and diarrhoeal diseases continued at a fairly high 
proportion in New Hampshire in 1890 and 1900 (see Table 38).
Infectious fevers of various kinds carried off some of the 
inmates. Again, overcrowded and unsanitary conditions of prison 
life probably helped spread cholera, typhoid fever, and influenza.
Heart disease became a major cause of death from 1890 on. It 
is unclear why this was so. Certainly, the prison population was not 
increasing in age. In fact, in the 1890's, when heart disease claimed 
the greatest number of victims, the median age was 25 .0  years, 
slightly lower than the 26.0  years of the total sample from 1812- 
1914. Perhaps the increase in heart disease was due to changes in 
the prison diet, more accurate diagnoses, or perhaps a  decrease in 
other forms of death.
Heart disease death percentages in prison in the 1890's were 
over two times higher than those for all males and fem ales in New  
H am pshire. Except for the 1880 's , the heart d isease death  
percentage in the New Hampshire State Prison between 1852 and 
1914 was consistently much higher than that of the New  Hampshire
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population of the present (see Table 37-38). This is a surprising 
phenomenon since heart disease is the leading cause of death at 
present in New Hampshire (see Table 41). Heart disease was never 
the leading cause of death in New Hampshire during the period 1852- 
1914 (see Tables 37-39).
The third most common cause of death in the prison was 
suicide. Suicide was at its height in the 1900's and 1910's. Surely 
living conditions c. 1900-1914 were far more bearable than in the 
1850's or 1870's when overcrowding and harsh discipline w ere at 
their worst. The only time prison officials ventured to speculate on 
a suicide's motives was in 1908 when the physician blamed a suicide 
on the fact that an inmate "was a  chronic alcoholic without home or 
friends, and in a fit of depression hanged himself to a cell door.iso
By the time the prison reports began listing cause of death in 
the 1850's  suicide was considered to be the result of mental 
i l ln e s s .191 Until the m id-eighteenth century, suicide had been  
considered to be a  sin and nothing more. Starting then, suicide was 
linked to insanity and melancholy. Later, in the nineteenth century, 
medical doctors thought suicide was the result of an imbalance in a  
person's body. This imbalance created a debilitated nervous system  
which led to melancholy which led to insanity, which might lead to 
suicide. Such an imbalance was thought to be the result of such 
disparate causes as masturbation and the stresses of modern  
l i f e .192 By 1900, psychiatrists traced the root of suicide to 
individual behavior arising from specific organic disorders while  
sociologists, influenced by the French scholar, Emile Durkheim, 
blamed social conditions. They thought suicide was a  result of the
Table 41
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Naw Hampahira Mortality Rataa, 1989: 
Major Cauaaa of Doath
Malaa and Famalaa, All Agaa
Cauaa of Death No. Deaths % Deaths Rate/100,000
Heart Disease 2806 33.2% 141.6
Malignant Neoplasms 2160 25.6% 137.5
Cerebrovascular Disease 568 6.7% 25.3
Chron. Obst. Pulmonary Dis. 383 4.5% 20.8
All Aoddents 366 4.3% 20.5
Pneumonia & Influenza 277 3.3% 11.1
Diabetes Mellitus 202 2.4% 10.3
Suicide 126 1.5% 9.9
Chron. Liver Dis. - Cirrhosisi 116 1.4% 8.7
Atherosclerosis 100 1.2% 3.5
TOTAL- 8451 100% 478.4
Sourca: New Hamoshlra Vital Statistics: 1989 Annual Report (pu. 1991).
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pressures and alienation characteristic of modern urban life.193
Prison inm ates had only a few  m ethods ava ilab le  for 
committing suicide. The single most common method was hanging. 
'Successfu l* suicides in the general population typically choose 
methods such as firearm s, hanging, and jum ping.194 Firearms, 
obviously, w ere not an option in the state prison, and not every  
inmate hanged himself. One inmate swallowed lime and pulverized 
glass which he had smuggled into his cell in his shoes and 
c lo th in g .195 One even drowned himself in his night bucket.196 The 
sheer desperation of some of these suicides is suggested by the case 
of one inmate who m ade three attempts before finally taking his 
life. First, he cut his arm. Next, he cut his throat with *a rude 
instrument made of a piece of sawplate, two inches long and one 
quarter inch wide, fixed into a bit of wood for a handle.” When this 
didn't work, the unhappy man leapt eight feet from the gallery, 
striking his head on the granite floor. At last, he cut his throat and  
d ie d .197 Apparently, there were enough suicide attempts for the 
administration to demand the construction of an iron grille along the 
outside cell corridors in 1904 to prevent desperate inmates from 
hurling themselves to the prison floor.198
Executions and industrial accidents comprised the remaining  
forms of unnatural death. W e have already covered accidents in the 
section on working conditions in this chapter and we will discuss 
executions in Chapter Seven.
The remaining 21.6%  of causes of death in prison covered a  
very w ide variety. They included everything from old age to 
"nostalgia of homesickness" to tetanus to Bright's d isease (an
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affliction of the kidneys). Perhaps the most bizarre cause of death 
listed, in the modern reader's eyes, is masturbation.
From the 1850's through the 1880's, the prison administration 
expressed great alarm  at the practice of masturbation among the 
inmates. According to the physician's reports, it was the cause of 
four deaths and a  direct contributor to another four.. For example, a 
20-year old inmate died of "general dropsy” in 1855. Dr. William  
Prescott's diagnosis claimed, "There remains scarcely a  doubt that 
the above case was produced, and the increase of the disease brought 
about the first of October, by excessive and obstinate perseverance  
in the practice of the secret vice of masturbation."199 Some of the 
accounts of masturbation-induced death appear ludicrous today. In 
1874 a  "young colored m an...fell victim to that degrading habit so 
common among prisoners. He was first attacked with paralysis in 
the low er limbs, but finally  becam e com pletely and entirely  
helpless. After enduring a living death for many weeks, he finally 
passed away. His confession to the warden as to the extent to which 
he practised [sic] m asturbation was w ithout parallel in prison 
h is to ry ."200
Beginning in the eighteenth century, American medical doctors 
regarded masturbation as a  disease. At its mildest, masturbation 
depleted a  male's energy while a t its worst it led to insanity and 
death. It was even linked to suicide in the nineteenth century.201 
By the early twentieth century such extrem e views, derived from  
theories about somatic causes of behavior, were discredited by the 
medical establishm ent although it still thought masturbation could 
w eaken the nervous system and a t least indirectly affect one's
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health .202
N ineteenth-century prison reports w ere frank in discussing 
m asturbation yet not once was the problem of hom osexuality  
mentioned. As we saw in Chapters Three and Four, sodomy and 
"unnatural and lascivious acts" were recriminalized in the post-Civil 
W ar era. A few inmates in the sample were sent to prison for just 
such behavior so it is likely the prison administration would have 
been seriously concerned with homosexuality among the inmates. 
Perhaps the stigma associated with homosexuality was so strong 
that prison officials could not bring themselves to mention it in the 
annual reports for fear of public outrage.
Penologists recognize that the prison environment is conducive 
to homosexual behavior. With one m ajor exception (discussed 
shortly), the basic prison experience of the nineteenth century is 
similar enough to that of the present day. Thus, it is very likely that 
some homosexual activity took place even though it is not reported 
in any of the original sources.
Richard Hawkins and Geoffrey P. Alpert discern three main 
settings for homosexuality in men's prisons: a) affection and sexual 
release, b) sex for hire, and c) domination and sexual gratification 
through forced sex (rape).203 The nature of prisons helps to create 
the s ituation: enforced m ingling in an a ll-m a le  society ,
overcrowding, no escape for unwilling participants, and prison staff 
unable or unwilling to intervene.204 C onsensual hom osexual 
behavior is facilitated by the prison environment: no accessible
fem ales for heterosexual inm ates needing sexual re lease. An 
underground economy based on accumulated favors and partly on
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goods sm uggled in from  outside is characteris tic  of penal 
institutions. Some inmates participate in this economy by bartering 
homosexual favors to acquire money, goods, or protection from  
stronger inmates.205
The main cause of homosexual behavior in prison is the violent 
culture of prison life. Sex in prison is most commonly an expression 
of dominance by the most aggressive inmates. Because a  masculine 
identity is very important to an inmate, the only way in which a 
heterosexual m ale can continue to view himself as a  male while 
participating in homosexual behavior is by using violence. Thus, 
homosexual rape by an aggressive m ale of a w eaker m ale is, 
paradoxically, regarded as a validation of one's m asculinity in 
p riso n .206 The weaker male who is forced to submit is considered 
to be the equivalent of a woman. New inmates are subjected to 
baiting and threats of homosexual rape. The only defense for a  new 
inm ate is protective custody, which autom atically arouses the 
wrath of the other inmates. Seeking protective custody is viewed as 
siding with the authorities. A violent response establishes the new  
inmate as aggressive, thus diminishing the likelihood of homosexual 
advances. A vicious cycle of homosexual rape and violent response 
is thus established.207
An aggravating factor not characteristic of the nineteenth  
century prison is racial antagonism. Since the 1960's there has been 
a tremendous growth in the number of black and Hispanic inmates. 
This has been accompanied by an attitude of extrem e militancy on 
the part of many of these inmates. This situation feeds into the 
problem of homosexual rape in prison. Most prison rapists today are
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black. According to Anthony M. Scacco, Jr., black prison rapists seek 
to humiliate white inmates in an attempt to demonstrate power over 
them and to get revenge for the racism prevalent in American  
society.208 Scacco and Daniel Lockwood blame much of this also on 
the prevalence of violence in ghetto culture. Blacks and Hispanics 
from such a  culture are less averse than whites to use violence. 
Whites are also at a disadvantage in that black and Hispanic inmates 
are much more likely to form gangs in prison.209 Ultimately, Scacco 
and Lockwood blame sexual violence in prisons on the glorification 
of violence in American society.210
Homosexual behavior among fem ale prison inmates is much 
different from males. The constant quest for dominance is absent. 
In its place, female inmates seek to fulfill themselves by creating a 
family structure. Thus fem ale inmates will play the role of husband, 
father, brother, etc. as well as the more traditional wife, mother, 
sister, e tc .211 W om en in prison will frequently switch roles. 
However, Hawkins and Alpert point out that many of these "family" 
relationships are  m otivated by a desire  for com panionship or 
prestige. Fem ale inmates in such relationships do not necessarily 
engage in homosexual behavior.212
The number of fem ale inmates at the New Hampshire State 
Prison between 1812 and 1914 was very small. Until 1880, female  
inmates lived in the prison warden's house and had meals with his 
family. The opportunity for fem ale inmates forming homosexual 
liaisons was limited.
The prison environment was not conducive to good health. 
Infectious and lung diseases flourished. The overcrowded, dirty, and
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e ith er stifling or freezing  conditions of the prison seriously  
undermined the inmates' health. Improvements were made from time 
to time - a  large new prison was constructed over the years 1878- 
80 - but things did not get much better. Although steam heating had 
been installed, the new prison was still too cold for some inmates in 
1880 .213  Suicide remained the third most common cause of death 
through the 1910's, a  circumstance suggesting that the inmates' 
emotional health was as poor as their physical health.
The experience of fem ale inmates at the state prison was 
significantly different from that of m ale inmates in several ways. 
The difference was a result of two factors: women were a much
sm aller proportion than males of the inmate population and they 
were accorded different treatment than men. There is evidence that 
the N ew  H am pshire S ta te  Prison fem ale  inm ates had more 
comfortable living conditions than males and were subject to milder 
discipline. However, women were neglected and they missed some 
of the reformative programs offered to men in the prison. It is also 
possible that gender roles restricted their options.
Women were present in the New Hampshire State Prison from
the very beginning. Right away, they received different treatm ent 
from men. On October 21, 1813 the board of prison directors voted 
that Abigail Sweatt "should be employed in making clothing for the 
prisoners and that until more suitable provision can be made she be 
suffered to remain carefully watched and secured, in that part of the 
prison occupied by the warden and his family."214 With some 
modifications, this was to be the lot of female inmates at the New
Hampshire State Prison over the next 67 years.
467
Such treatm ent was typical practice in early  nineteenth  
century Am erica but it contradicted some of the goals of prison 
disc ip line . F em ales  typ ically  encou ntered  low er levels  of 
surveillance, discipline, and care than m ales.215 Abigail Sweatt and 
the women who followed her never participated in the contract labor 
system for obvious reasons, yet it would be inaccurate to say they 
escaped hard labor. Half a  century later, women inmates were still 
employed at making and mending prison clothing.216 No doubt, this 
could be extremely tedious work since the fem ale inmates, greatly 
outnumbered by males, had to provide uniforms for all.
Fem ale inmates in New Hampshire enjoyed a  milder regime of 
prison discipline than their male counterparts. W om en were not 
housed in any of the prison cells before 1880. Instead, they resided 
in the warden's home and even had meals with his family. Warden 
Rufus Dow com plained of "the anxiety and annoyance of being 
com pelled to receive [fem ale inmates] into the family and at the 
table” in 1852.217 Warden Gideon W ebster complained of the same 
thing in 1853.218
Am erican prison officials of the antebellum  period w ere  
unsure of what to do with fem ale prisoners. "Fallen wom en” were  
considered to be more reprehensible than male criminals so there  
was little disagreem ent that they deserved a  prison sentence. At 
first, women w ere  housed in the sam e buildings with men but 
problems soon becam e evident: they distracted men and were in 
danger of sexual exploitation. Discipline becam e impossible to
maintain under such circumstances. By 1820 most fem ale prisoners 
were separated from the males and put into a  separate women's
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section of the main prison, an annex, or a  separate building located 
near to the main prison.219 In New Hampshire fem ale prisoners 
were removed to the warden's house and apparently kept there all of 
the time. The problem with such an arrangement was that women 
prisoners suffered from neglect. Perhaps they had a  less regimented 
and less brutal existence than male prisoners, but by the same token 
they missed out on religious and educational programs. In 1871 
W arden Pilsbury was scandalized to learn that fem ale convicts had 
attended religious services and sabbath school together with male 
convicts. This was quickly "corrected" by sending the women to the 
sewing room where they were taught by "Mrs. Jerould, a very worthy 
lad y ."220
Because women were such a small group they tended to receive 
only limited attention. This reinforced sexual stereotyping such as 
having the prison sewing and washing delegated to them.221 Warden 
Rufus Dow hoped to install the four female prisoners in his care into 
the newly remodeled South Wing in 1852.222 Aside from being a  
nuisance at the dinner table, fem ale convicts sometimes found it 
easy to escape from the warden's house. In 1852 one female inmate 
escaped from her bedroom in the attic with the aid of a  "common 
pocket knife.” She was recaptured. A similar incident occurred in 
1853 .223
W om en as  w ell as  m en su ffe red  under the  s tric t 
administration of John C. Pilsbury in the 1870's . Pilsbury was 
charged with punishing fem ales who disobeyed the downcast eye  
regulation and he was charged with denying them proper clothing and 
supplies. It was alleged that he "cuffed" one fem ale inmate before
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placing her in solitary confinement. Pilsbury was acquitted of all of 
th ese  ch arg es  excep t fo r putting a  fe m a le  into so litary  
c o n f in e m e n t .224 A more serious allegation was m ade by State 
Representative Edward O. Rand during the same investigation: that 
"in a  space of not much over three years he has caused eleven men 
and three women to be flogged on their bare backs."225 Pilsbury was 
exonerated again. These charges are significant in that they suggest 
that women were in fact, subject to as harsh a  discipline at that 
exp erien ced  by m en a t the s ta te  prison under P ilsbury's  
ad m in is tra tio n .
There is some evidence that the fem ale prisoners in New  
Hampshire suffered from neglect. In 1869 W arden Joseph Mayo 
adm itted, "The crowded conditions of the departm ent allotted to 
them is unhealthy, and at times renders their m anagem ent most 
d iffic u lt."226 Efforts were made on their behalf. In 1870 Warden  
Mayo remodeled their quarters. The women now spent their days in a 
"large, airy, well ventilated and warmed sewing or workroom" and 
their nights in improved rooms of a similar description.227 Steam  
heating was installed in the new prison in 1878-79. However, 
radiators w ere installed in only certain locations, including three  
cells for women and the women's work-room. No radiators were  
installed in the cells occupied by men or in their workshops.228 In 
1906 the w om en's cells w ere  described as "large and w ell 
ventilated, the work pleasant and not overhard." The  warden  
recommended walling off part of the prison yard so that the women 
could get some outdoor exercise.229
New Hampshire never participated in the women's reformatory
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movement of the post-Civil War era. The movement was based on 
three principles: women should be kept in separate penal
institutions from men; women required specialized, feminine care; 
and female staff and management were necessary to administer 
women's reformatories.230 The reformatory ideal for both men and 
women was aimed at young, first-time offenders. Reformers 
strongly believed in the classification of inmates by sex, age, and 
offender type.231 The only women who were sent to the state prison 
were convicted felons. Petty female offenders went to the local jail 
or house of correction or paid a fine.
In one way, it was a blessing in disguise that the women's 
reformatory movement never resulted in the construction of a 
separate institution for female prisoners in New Hampshire. At 
least New Hampshire women were spared the injustice of going to 
prison for petty offenses such as vagrancy, drunkenness, and 
nonfelonious sexual misbehavior as happened in states where 
women's reformatories were constructed.232 There were too few 
female inmates in New Hampshire during the period 1812-1914 to 
justify the construction of a women's reformatory. Most female 
convicts in the United States were incarcerated in custodial prisons 
rather than reformatories, thus, enduring the usual stress on 
security and order rather than rehabilitation.233 Thus, New 
Ham pshire fem ale convicts never enjoyed the benefits of 
reformatory discipline. They also never suffered the brutality and 
sexual abuse visited upon women inmates in some other state 
prisons. For instance, the forced prostitution of female inmates at 
the Indiana State Prison became a national scandal when
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d iscovered .234 Similarly, they never had to endure the horrors of 
labor on the chain gangs in the South. Sometimes women were  
chained together with men and this could lead to sexual abuse. 
Fem ale chain gang prisoners had to endure the same hard labor and 
discipline as the males.235
Because they were women and because they were so few, their 
experience was different from that of men at the New Hampshire 
State Prison for the period 1812-1914. Females usually had more 
comfortable quarters. They led a life closer to normal family life 
than did the male inmates. The warden and his family w ere not 
necessarily pleased with the arrangement. Fem ale inmates probably 
enjoyed a higher quality of food than males. They had better working 
conditions than male inmates who were faced with noisy, dusty, and 
physically dangerous work under the contract labor system. On the 
other hand, the burden of sewing and repairing prison uniforms for 
the entire institution must have been very tiring, especially when 
the number of fem ale inmates dwindled to only one or two. Women 
w ere usually barred from attending religious services and classes 
with male inmates. In 1869 the warden's wife taught classes to the 
fem a le  inm ates .236 W hile conditions for women were never as 
terrible as they becam e for men in the late 1820's, 1850's , and 
1870's, they did occasionally suffer neglect. In N ew  Ham pshire  
fem ale convicts experienced only the custodial approach typical of 
the state prison. They never had the chance to enjoy the mixed 
blessings of the reformatory approach. Thankfully, New Hampshire 
fem ale convicts never endured the appalling conditions some women 
found in other custodial prisons or chain gangs. In sum, the female
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experience of the New Hampshire State Prison was unpleasant but it 
was easier than that of the male majority.
Life was hard in the New Hampshire State Prison during the 
years 1812-1914. At times it was unbearable - gross overcrowding, 
abom inable food, and harsh working conditions. Prison life was  
unhealthy compared to life in the rest of the state. Many inmates 
suffered from tuberculosis and various other lung and infectious 
diseases. At least 16 inmates committed suicide.
The prison administration gradually became more active in the 
rehabilita tion  of inm ates. At first re form ative  efforts w ere  
minimal: each cell was furnished with a Bible and religious services 
were conducted once a  week. Gradually, basic education in reading 
and writing was introduced. After the Civil W ar secular education  
was slowly expanded to include other subjects. The prison library 
was an important component of prison life.
The prison experience was ameliorated somewhat in the early  
twentieth century. Between 1906 and 1914 the hated parti-colored 
prison uniform was abolished, as w ere the oppressive lockstep 
march and downcast eye regulation. One major improvement was  
paying the inmates for their labor.
The experience of women at the New Hampshire State Prison 
was hard but not necessarily for the sam e reasons as for men. 
O verall, women experienced less brutality. Their work was less 
dangerous than what the men endured in the workshops under the 
contract labor system but it was probably just as tedious and long. 
W omen w ere shunted aside and largely neglected. They were an 
awkward presence in an institution designed for male offenders.237
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There is no doubt that the New Hampshire State Prison was a  
custodial; rather than reformatory institution. In this regard, it 
fully resembled the prisons described by David J. Rothman and the 
other revisionists. It was not particularly bad com pared to other 
prisons but it is unlikely that very many inmates left as improved 
human beings. The prison was a self-financing operation most of the 
tim e . P robab ly , S ta te  R ep re se n ta tiv e  Edw ard  D . Rand's  
characterization of the prison sums up the experience best. With 
few  exceptions, it was *a fa lse, w retched, m iserly, m iserable  
economy, on behalf of the state, whereby the souls and bodies of men 
were sacrificed to the love of gain."238
The single most valuable primary source of information on life 
in the New Hampshire State Prison is the annual prison warden's 
report. A t first, the reports w ere  brief financial docum ents  
appended to the journals of the N ew  H am pshire House of 
Representatives and Senate. By the 1840's they w ere published 
separately. The reports became longer and more detailed over time. 
From the 1830's on the prison reports included separate sections by 
the prison physician and chaplain. The prison warden's reports 
provide a wealth of statistical information and much insight into 
the policies of prison administration. O f couse, they are biased in 
favor of the administration's perspective but they do not hesitate to 
d escrib e  - som etim es g rap h ica lly  - th e  serious problem s  
encountered in the state prison. Som etim es it w as in the  
adm inistration's interest to describe prison affairs in a  negative  
fashion in order to get money from a  reluctant legislature. Prison 
physicians forthrightly describe awful working and living conditions
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of the institution when they report on deaths and illnesses.
Another valuable source is the manuscript "Minute Book 1812- 
34. Records" and the "Ledger [1834-55]" located in the State Prison 
Papers kept at the Division of Records-Management and Archives in 
Concord, N .H . These ledgers contain minutes of meetings of the 
board of prison directors. Som e of the information listed in these 
ledgers is found nowhere else. Especially valuable are the original 
rules and by-laws of the state prison which are far more detailed  
than the statutory regulations on the administration of the state  
prison. One can trace the ad hoc measures taken by the board as they 
faced new problems, such as how to occupy the first inmate at hard 
labor or what to do with the first female inmate.
As always, legal documents such as statute and session laws 
and the journals of the New Hampshire House of Representatives and 
Senate provide useful information on official policy. They provide 
an initial framework by describing the prison as it should  function. 
Thus, they are helpful in analyzing how much or how little the prison 
lived up to the ideals described in Chapters Three and Four.
The published memoirs of two former prison chaplains provide 
much information available only to a  prison insider. Particularly 
helpful in this regard is E leazer Smith's Nine Years am ong the  
Convicts: or Prison Reminiscences (1856). Although a  good portion 
of the book is filled with sentimental recollections and exem plary  
tales of reformed inmates, this source is useful for its specific 
descriptions of everyday life in the institution. Almost as useful is 
Hosea Quinby’s The Prison Chaplaincy, and Its Experiences (1873). 
Quinby's account of prison life is definitely a biased appraisal of the
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contrast between the benign "reformatory system" run by Warden  
Joseph Mayo and the "punitive and money-making system" of his 
successor, W arden John C. Pilsbury. At least Quinby is honest in 
acknowledging the fact that he and Pilsbury had a  serious quarrel. 
The Prison Chaplaincy is still a  useful source which provides an 
insider's view of prison life just after the Civil W ar.
Joseph L. Shaw’s New-Hampshire State Prison Cruelty Exposed 
(1839 ) is an aptly-titled first person account of the incredible  
brutality suffered by the author as an inmate. This small book is a 
personal horror story but it provides some more general information 
on the nature of life and working conditions at the prison and the 
role of solitary confinement.
In the sum m er of 1880  W ard en  John C . P ilsbury's
administration cam e crashing down in allegations of cruelty and 
mismanagement. Located in the State Prison Papers at the State  
Archives is a  manuscript copy of the charges made against Pilsbury 
by Burnham W ardwell (a  roving prison investigator from Virginia). 
The investigation was held in the New Hampshire Council Chamber 
and attracted much publicity. Although Pilsbury was acquitted of all 
45  charges, the document is valuable for the insight it gives into 
life in prison in the 1870's. State Representative Edward D. Rand 
published the closing rem arks which he gave a t the  prison
investigation and they too provide an impassioned indictment of 
Pilsbury's adm inistration.
The  Rufus Dow Papers, located a t the N ew  Ham pshire
Historical Society in Concord, provide a  glim pse into prison
managem ent. Dow was warden of the prison from 1850 through
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1853. The most valuable part of the collection is correspondence 
concerning prison affairs. Regrettably, most of the collection  
concerns Dow's political activities and post-prison experiences.
Construction specifications, plans, contracts, and related  
documents from c. 1877-80 found in the State Prison Papers at the 
S ta te  A rchives provide much inform ation on the  physical 
environment of the new prison which opened in 1880. From these 
sources, one can create an authentic picture of everyday life. Very 
little of this information is found in the prison warden's reports.
The remaining primary sources are  a m iscellany: a  few
newspaper articles, the Rev. Elijah R. Wilkins's sermon notebooks 
(Wilkins was prison chaplain during the years 1884-1896 and 1899- 
1905), and correspondence of Charles Brewster (a  New Hampshire 
politician and newspaper publisher in the 1840's).
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CHAPTER SEVEN
PUNISHMENT IN NEW  HAMPSHIRE, 1812-1914: CRIMINAL JUSTICE
OUTCOMES
At 11 p.m. on the night of December 10, 1819 a 32-year old cooper 
nam ed W illiam  Holland broke into W illiam  Jones's store in 
Portsmouth and stole two gallons of molasses worth $1. For this 
crime, Holland was sentenced to four years of hard labor in the state 
prison in February 1820; and served his full term. Holland had 
previously served a five-year sentence for larceny from 1813  
through 1818.1 On November 2, 1886 a  70-year old Irish immigrant 
named Daniel Crowley, residing in Portsmouth, poured kerosene on 
his w ife, Mary, and set her on fire. M ary becam e "sick and 
distem pered in her body...and was grievously injured dangerously  
wounded and mortally burned." The unfortunate woman "languished" 
for 18 days and died. Crowley was sentenced for second degree  
manslaughter and given a year and a  half in the state prison which he 
served.2
In this chapter we will attempt to make sense of punishment 
and see if the above cases were anomalous or typical. W e will 
analyze sentencing disparities and w hat they mean for criminal 
justice in New Hampshire 1812-1914. W e will analyze sentences 
passed versus sentences actually served in the context of type of 
crime committed. This should help us to determine the meaning of
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punishment. Just as important as sentence and sentence served is 
the mode of exit from the prison. There w ere a  num ber of 
alternatives to simply being discharged from prison at the end of 
one's sentence. This too will help us understand the meaning of 
punishment and how it changed over time. W e can trace the impact 
of various reform measures taken in the nineteenth century. Also in 
this chapter we will discuss recidivism and what the statistics say 
about the success or failure of punishm ent in N ew  Ham pshire  
between 1812 and 1914. Was justice enforced more harshly at some 
times than others? W hat was the role of capital punishment? W e  
will provide an analysis of outcomes or the legal response to the 
crimes described in Chapter Four.
The best sources of information on sentences passed and 
served and method of exit are the prison registers, annual prison 
warden's reports, and court records. The "Register of Convicts 
1812-1883" and its successors, "[New Ham pshire S tate] Prison 
Records [1874-1915]" and 'New Hampshire State Prison. Record of 
Gain and Loss in Population [1905-1936]" are the official record of 
most prisoners' date of entry and exit from the state prison for the 
years 1812-1914. The registers usually say whether an inmate was  
pardoned, paroled, or if the sentence was commuted. Unfortunately, 
the registers do not always provide this information and we are  
given no clue as to why a  prisoner was given, say, a  five-year 
sentence but served only four years. Occasionally, there is no date  
of exit listed. Sometimes the published annual prison warden's  
reports provide the missing information. From the 1850's onward 
these reports contained a  "register of convicts” in abbreviated form.
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Usually, each inmate's offense, age, birthplace, and sentence was 
listed. The reports do not tell us how an inmate left the prison. His 
or her name was simply dropped from the register in the next annual 
report. It is possible to match up most of the names between the 
unpublished registers and the register published in the annual 
reports. In the 1900's the reports began to include helpful separate  
registers of prisoners paroled, pardoned, etc. Court records supply 
much valuable information here too. Not only do they describe the 
offense in some detail, they also usually list the sentence passed on 
the offender. Thus, court records describe the cause of a person's 
imprisonment and the legal system's response.
Prison sentences many years long were standard practice in 
n ineteen th -cen tury  A m erica . Long sentences satisfied  both 
advocates  of retribution and reform ers who believed  in the  
possib ilities  of rehab ilita tion .3  As described in C hapter One, 
reformers of that era believed that the prison experience would 
reform the criminal and eventually put an end to crime. Thus, long 
prison sentences were written into a number of state laws across 
the country in the early nineteenth century.4 According to David J. 
Rothm an, over 4 0 %  of the inm ates at the Auburn, N ew  York  
penitentiary in 1835 were serving sentences of over five years in 
length. Most of these sentences were imposed for property crimes 
rather than crimes of violence.5 In antebellum Ohio the average  
sentence for robbery was 7 .6  years, for forgery 7  years, and for 
burglary or larceny 9 years.6 On the average, sentences imposed on 
the inmates of the New Hampshire State Prison w ere shorter by 
several years for the sam e crimes com pared to those cited by
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Rothman.
At the broadest level, the length of prison sentences in New  
Hampshire between 1812 and 1900 was very consistent (see Table  
4 2  and Fig. 10). The mean overall sentence was 3.8 years. (Mean  
sentences have not been calculated for the years 1901-14 because 
indeterminate sentencing went into effect in 1901, making such a 
calculation im possible).7 Means have been calculated for sentences 
passed for every decade between 1812 and 1901 and for type of 
crime. One should be aware that information on the sentence passed 
w as missing in some cases; these have been left out of the 
calculations. In addition, eleven life sentences and six death  
sentences too have been left out since they are are impossible to fit 
into calculations of the mean. Sentences have been broken down into 
broad categories of crime to see how the courts punished different 
types of crime. The overall steadiness of the length of prison 
sentences masks some important differences when analyzed in 
terms of type of crime.
Property and violent crime sentencing patterns diverged. This 
is contrary to Rothman's findings.8 Property crime sentences in New  
Hampshire rose from a  mean of 3.0 years in the 1810's to a height of
4 .4  years in the 1830's and thereafter gently declined to a  mean of
2 .4  years by the 1890's (see Table 42  and Fig. 11). Mean sentences 
for violent crim e started out at 3 .3  years in the 1810's  but 
thereafter exhibited a very uneven pattern of increase and decrease. 
The general direction for punishment of violent crime was longer 
sentences. The peak cam e in the 1880's when the mean hit 10.3 
years (see Table 42 and Fig. 11). Thus, property crime was punished
Table 42
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Naw Hampahlra Stata Priaon Santancaa, 1812-1809 by typa of Crlma
Mean Sentence In Yeara
Type of Crime: Total Mean
Decade Property Violence Morala Other and N
1810's 3.0 3.3 2.0 3.0 (47)
1820's 3.8 3.0 3.5 3.7 (31)
1830's 4.4 1.0 4.3 (36)
1840's 3.8 5.7 2.0 4.0 (34)
1850's 4.1 3.8 4.1 (34)
1860's 3.2 6.7 2.5 3.6 (65)
1870's 3.8 4.8 1.3 3.0 3.8 (107)
1880's 2.9 10.3 2.0 1.1 3.5 (141)
1890's 2.4 10.0 2.0 1.0 4.1 (118)
OVERALL
MEAN: 3.5 5.4 1.8 2.2 3.8 (513)
Nota: New Hampshire implemented an indeterminate sentencing law in 1901 which 
made it impossible to calculate mean sentences for the 1900's and 1910's.
Source: Court Bills and Indictments, 1812-99, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
99, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; "Register of 
Convicts 1812-1883," "[N.H. State] Prison Records [1874-1915]," and "N.H. State 
Prison: Record of Gain and Loss in Population [1905-36]," MS, Div. of Records- 
Management and Archives, Concord, N.H.
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Figure 10
New Hampshire State Prison Sentences, 1812-1899 and Sentences
Served, 1812-1914
Source: Court Bills and Indictments, 1812-1914, Rockingham Cty., 
MS, Div. of Records-Management and Archives, Concord, N.H.; Court 
Bills and Indictments, 1870-1914, Strafford Cty., MS, Justice and 
Administration Building, Dover, N .H .; and “Register of Convicts
1812-1883," “[N .H. State] Prison Records [1874-1915],” and “N.H. 
State Prison: Record of Gain and Loss in Population [1905-36]," all
MS, Div. of Records-Management and Archives, Concord, N.H.
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fairly consistently while violent crime provoked inconsistent but 
increasingly severe sanctions.
Property crimes were sometimes punished with severity. The  
first life sentence imposed on a  convict in the sample was for the 
burglary of $47  worth of clothing from a house in Portsmouth in 
1818. However, the burglar was pardoned after serving only two 
years in prison.9 The first life sentence for a  violent crime was
passed in the 1830 's . 10 There w ere far few er convictions for 
violent than for property crime so the proportion of life sentences  
handed down for violent crimes was much higher than for property 
crimes. Because there were so many convictions for property crime 
in comparison to violent crime, some of the variability of sentence 
means was evened out. The volatility of sentences for violent crime 
was probably exaggerated due to their relatively small number. A 
smaller numer of cases means that the average length of sentence is 
affected m ore strongly by a few exceptionally long or short 
sentences than is the case for property crime w here the sheer 
number of cases tends to even out the mean value.
Longer sentences for violent crime roughly parallel increasing 
rates of violent crime (see Table 42-43  and Fig. 5). Possibly, the 
perception of increasingly high levels of violent crime provoked  
feelings of retribution from the Supreme and Superior courts of New  
Hampshire. In turn, the increasingly tough punishments may have 
provoked higher levels of violent crime. As far back as the 1760's  
C e s are  B eccaria  observed  the bru ta liz ing  e ffec t of harsh  
punishments on the general population.11 From the 1880's through 
the 1910's sentences of a decade or more for violent crime became
Table 43
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Saacoast Naw Hampahlra Falony Incarcaratlon Ratas, 1812-1914
Typa of Crime (N) and Rata/100,000 Population
Dacada Pop. Property Violanca Moral Other
1810'S 50,175 ( 42) 84 ( 4 ) 8 ( 1 ) 2
1820'S 55,107 ( 26) 47 ( 3 ) 5 ( 2 ) 4
1830's 44,325 ( 34) 77 ( 2 ) 5
1840's 45,771 ( 26) 57 ( 7 ) 15 ( 1 ) 2
1850's 49,194 ( 28) 57 ( 6 ) 16
1860'S 50,122 ( 53) 106 ( 10) 20 ( 2 ) 4
1870's 77,533 ( 93) 120 ( 7 ) 9 ( 3 ) 4 ( 4 ) 5
1880's 84,622 ( 96) 116 ( 18) 21 ( 3 ) 4 ( 2 4 ) 28
1890'S 88,002 ( 85) 97 ( 28) 32 ( 3 ) 3 ( 2 ) 2
1900‘S 90,455 (101) 112 ( 16 ) 1 8 ( 4 ) 4 ( 8 ) 9
1910'S 91,139 ( 55) 60 ( 19) 21 ( 2 ) 2 ( 2 ) 2
Typa of Crlma (N) and Rate/100,000 Population 
Dacada Total
1810's ( 47 )  94
1820's ( 3 1 )  56
1830'S ( 3 6 )  81
1840'S ( 34 )  74
1850'S ( 3 4 )  69
1860'S ( 6 5 )  130
1870'S (107) 138
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1910'S ( 78 )  85
Nota: Rates before 1870 calculated with Rockingham County population only because 
Strafford Cty. court records available only for 1870-1914.
Source: Courl Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; "Register 
of Convicts 1812-1883," "[N.H. State] Prison Records [1874-1915]," both MS, Div. 
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increasingly common. Truly long sentences were a post-Civil W ar 
phenomenon in New Hampshire.
Moral offenders were given consistently short sentences after 
the recriminalization of moral transgressions in the post-Civil W ar 
era. In the late nineteenth century moral crimes were punished with 
much greater severity elsewhere than, for example, in California. In 
New Hampshire sentences for moral crimes averaged 1.8 years; in 
California they averaged over 15 years (see Table 42  and Fig. 11).
Friedman and Percival cite a case of sodomy in 1907 where the
convicted offender was given a sentence of 25  years in prison. 12 It 
is ironic that New Hampshire, which had in Puritan times considered 
sodomy and adultery to be capital crimes, now considered such 
offenses to be worthy of only one to three years in prison.13  
Sentences passed for "other” crimes were a little uneven since this 
category was a  miscellaneous grab bag. "Other" crimes were most 
common in the 1880's when the tramp law of 1878 was put into 
p ra c t ic e .14 The law provided for only a brief sojourn in the state
prison, a circumstance accounting for the mean sentence of 1.1
years (see Table 42 and Fig. 11).
The post-C ivil W ar era  w itnessed significant changes in 
sentencing procedures in response to the "new penology" movement. 
By the 1860's problems with the state prison system in America  
were too visible to be ignored: prisons were crowded, conditions
were poor, inmates were not usually reformed, and crime certainly 
had not been elim inated. Such w ere the findings of prison 
in v e s tig a tio n s .15 The new penology movement was promoted by 
reformers in an effort to introduce professional standards to prison
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managem ent. The new penology was based upon the idea of 
conditional release rather than fixed sentences. In other words, 
release from prison should now depend on evidence of rehabilitation 
rather than simply serving the allotted tim e.16 Sentences grew  
longer in response to the idea that more time in prison was a  
prerequisite for successful reformation. Prisons w ere m eant to 
rehabilitate convicts and if the process took longer than the court 
originally thought necessary, sentences should be increased to 
ensure the desired goal.17
New  Ham pshire judges w ere not alone in passing longer 
sentences for violent crime in the late nineteenth century. Eric H. 
Monkkonen discovered three peaks in the 1860's and 1870's when 
Ohio judges imposed longer sentences on convicts. He traces a  
generally upward trend in long prison sentences in the 1880 ' s .18 
Percival and Friedman describe sentencing in A lam eda County, 
California between 1870 and 1910 as subject to ebbs and flows. The 
sam ple of New  Ham pshire prison inm ates shows little overall 
increase between 1860 and 1900 except in the area  of violent 
crimes. Excluding the death sentence, which we will discuss later, 
sentences passed for violent crime increased dramatically in length. 
They rose from a mean of 3.8 years in the 1850's to 6 .7  years in the 
1860's, dropped to 4 .8  years in the next decade and then soared to 
10.3 years in the 1880's and 10.0 years in the 1890's (see Table 42  
and Fig. 11). Why did this happen?
It is likely the heavier sentences passed for violent crime in 
late nineteenth-century New Hampshire w ere due to a) increased 
concern over violent crime and b) judicial response to a  perceived
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dilution of the criminal laws by advocates of the new penology. 
Although many reformers favored longer sentences for the purposes 
of rehabilitating criminals, the provision of both a maximum and 
minimum length could be seen by hardline judges as weakening the 
certainty of punishment. Also, some of the more onerous aspects of 
prison life such as striped uniforms and rules of silence were being 
eliminated in favor of more humane reformatory measures designed 
to reform rather than merely punish prisoners. As w e saw in 
Chapter Four, the rate of incarceration for violent crime in seacoast 
New Hampshire shot up to 32 per 100,000 population in the 1890's. 
This coincides with the longest sentences (see Table 42*43 and Fig. 
5). No written evidence is available that suggests that seacoast 
judges w ere more alarm ed at violent crim e than before but the 
increase in the number of convictions does coincide neatly with the 
increased length of sentences for violent crime.19
In the post-Civil W ar era  a number of states enacted laws 
which diluted the fixed sentences given by judges. These measures 
included probation, commutation, and the indeterm inate sentence. 
New Hampshire passed a commutation law in 1867 which provided 
for the deduction of a portion of the inmate's sentence in exchange 
for good behavior.20 It is possible that judges might have reacted 
against w hat they perceived to be a  dilution of their power by 
passing longer sentences. In C aliforn ia, judges passed long 
sentences to counteract the "good time” laws enacted between 1870  
and 1910.21 Even today, the judge passing a  sentence on a  convicted 
crim inal cannot tell how long the convict will actually stay in 
prison. Currently, ”most convicted criminals do not serve even half
510
of their sentences in confinement* according to John J. Dilulio, Jr.22 
Even murderers average only around seven years.23
The ethnic and social background of convicted felons may also 
have worked against any real shortening of prison sentences passed 
by the courts. Although most of the New Hampshire State Prison 
inm ates w ere mostly white native-born m ales, the presence of 
immigrants was becoming more noticeable. The largest groups of 
post-C iv il W ar fore ign-born  inm ates w ere  C an ad ian s , Irish, 
Germans, and Italians (see Table 27). Most inmates cam e from a 
lower class background (see Table 31 and Appendix). Rothman 
blames the continued imposition of long sentences during the era of 
new penology in part on the fact that the criminal population was 
increasing ly  of an im m igrant and low er c lass character.2  4 
Criminologists have long recognized that attributes such as race, 
sex, age, and socioeconom ic status play an important role in 
sentencing.25
Having a  record of prior convictions can also influence a 
judge's decision to pass a  longer sentence. In Alam eda County, 
California a second conviction for petty larceny meant a  term in the 
state prison and a  felony record, even though the crime itself was no 
more serious in effect than before.26 It is likely this was also the 
case in New Hampshire since some of the entries in the prison 
ledgers  specifica lly  m ention the fac t of an inm ate's  prior 
incarceration at the same institution or a  prison in another state.
A nother fac to r in sentencing w as the introduction of 
indeterm inate sentencing laws. The concept of the indeterminate  
sentence was first put into effect at the reformatory at Elmira, New
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York in 1877.27 Under indeterminate sentencing, the judge imposed 
a sentence that covered a range of time but was not fixed. A convict 
could be sentenced to, say, two to five years rather than a fixed 
term of three years. The theory behind indeterm inate sentencing 
was that it was up to the prisoner whether to make the sentence 
served longer or shorter by exhibiting good behavior and a  reformed 
attitude. This was supposed to help the process of rehabilitation by 
giving the inm ate an incentive to reform . In practice, the  
indeterminate sentence became a  method of keeping inmates longer 
in prison. The indeterm inate sentence becam e common in the 
twentieth century as the rehabilitative model of prison justice took 
o ver.28 With indeterminate sentencing, there were more options for 
release. Prisons began to function under what Rothman calls 
"m edical tim e" when psychiatrists, social workers, and other 
professionals began to trea t crim inal behavior as a  curable  
disease.29
Instead of releasing a  convict when his or her fixed sentence  
was up, the indeterminate sentence gave prison professionals the 
option of keeping a convict in prison until the upper limit of his or 
her sentence if he or she showed unsatisfactory evidence of 
re h a b il ita t io n .30 Inmates soon becam e aware of this fact and  
learned how to show evidence of rehabilitation to gain an early  
re le a s e .31 The use of probation and parole in conjunction with the 
indeterminate sentence was also a source of power exercised by the 
warden over the inmates. The warden had the power to recommend 
parole release in most prisons. This gave him great power over 
unruly inmates who could be threatened by the warden in retaliation
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for misbehavior.32
At no point except for the 1840's during the period 1812-1914  
did the mean sentence actually served by the inmates in the sample 
equal the mean sentence passed by the court (see Table 4  and 44, and 
Fig. 10). On average, inmates served 2.8 years while being sentenced 
to 3 .8  years. It is possible to discern several trends lying behind 
these numbers.
Whereas the mean sentence passed slowly increased, the mean 
sentence served gradually declined (see Fig. 10). The length of 
sentences served rose from the 1810's through 1840's, paralleling 
the rise in length of sentences passed. After 1849 the patterns 
diverged. Sentences of approxim ately the sam e m ean length 
continued to be passed but convicts in the New Hampshire State  
Prison began serving less time (see Fig. 10). Why did this happen? 
Much of the answer lies in a brief analysis of sentences served by 
type of crime.
Those inmates convicted of property crim es began serving  
slightly longer sentences during the years 1812-39 (see Table 44  
and Fig. 12). This pattern resembled the longer sentences imposed 
on property offenders by the courts. Abruptly, the length of 
sentence served decreased from a mean of 3 .4  years in the 1830's to 
a mean of 2 .3  years in the 1840's (see Table 44). Sentences passed 
by the court exhibit a milder decline from 4 .4  years in the 1830's to 
3 .8  years in the 1840's (see Table 42). Property crimes made up 
nearly 80%  of the cases, thus the pattern exhibited by property 
crim e sentences served is that of the majority of cases in the  
sample. After a  slight increase in the 1850's, sentences served for
Table 44
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Naw Hampahlra Stata Priaon Santancaa Sarvad, 1812-1914 by Typa of
Crlma
Mean Sentence Sarvad In Yaara
Typa of Crlma: Total Mean
Decade Property Violence Moral Other and (N)
1810'S 2.8 3.3 1.0 2.8 (4 7 )
1820‘S 3.2 3.0 3.0 3.2 (3 1 )
1830'S 3.4 4.0 3.8 (3 6 )
1840'S 2.3 9.0 4.0 4.0 (3 4 )
1850'S 2.8 3.0 2.8 (3 4 )
1860's 2.7 3.2 1.5 2.7 (6 5 )
1870'S 2.7 2.0 1.0 2.0 2.6 (107)
1880's 2.5 5.6 2.0 1.1 2.6 (141)
1890'S 2.3 5.1 2.0 1.0 2.9 (118)
1900'S 2.4 5.1 2.3 1.1 2.6 (129)
1910's 2.0 2.8 1.0 2.0 2.1 (7 8 )
OVERALL
MEAN: 2.0 2.8 1.0 2.0 2.1 (8 2 0 )
Sourca: Court Bills and Indictments, 1812-1914, Rockingham Cty., MS, Div. of
Records-Management and Archives, Concord, N.H.; Court Bills and Indictments, 1870- 
1914, Strafford Cty., MS, Justice and Administration Building, Dover, N.H.; and 
"Register o{ Convicts 1812-1883," "[N.H. State] Prison Records [1874-1915]," and 
"N.H. State Prison: Record of Qain and Loss in Population^905-36]," all MS, Div. of 
Records-Management and Archives, Concord, N.H.
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F ig u re  12
Mean New Hampshire State Prison Sentences Served by Crime, 1812-
1 9 1 4
Source: Court Bills and Indictments, 1812-1914, Rockinham Cty.,
MS, Div. of Records-Management and Archives, Concord, N.H.; Court 
Bills and Indictments, 1870-1914, Strafford Cty., MS, Justice and 
Administration Building, Dover, N .H .; and "Register of Convicts 
1812 -1883 ,” “[N .H. State] Prison Records [1874-1915]," and “N.H. 
State Prison: Record of Gain and Loss in Population [1905-36],” all
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property crimes stayed more or less even through the 1910's.
Sentences served by those convicted of violent crimes were  
fully as erratic as the sentences passed by the courts but they 
followed a  different pattern. The terms served in the state prison 
for violent crimes shot up from a  mean of 4 .0  years in the 1830's to 
a mean of 9 .0  years in the 1840's (see Table 44 and Fig. 12). Persons 
serving sentences for violent crime in the 1840's cam e closest to 
the lengthy sentences served by state prison inmates in other states 
discussed by Rothman (see Table 44 and Fig. 12).33 In the 1850's 
sentences served for vio lent crim e plunged to 3 .0  years and  
continued to an all-time low of 2 .0  years in the 1870's. As will be 
seen in a  discussion of capital punishment, shorter mean sentences 
served for violent crimes did not necessarily mean that punishment 
was becoming milder. In the 1880's mean time served for violent 
crime shot up from 2.0 to 5 .6  years, stayed fairly steady through the 
1900's and then dropped to 2.8 years in the 1910's (see Table 44 and 
Fig. 12).
Mean sentences served for "other" crimes fluctuated between  
one and three years, which is unsurprising considering the eclectic 
nature of such crimes. The means of sentence passed and sentence 
served both converged at 1.1 years during the 1880's. Nearly all of 
these sentences were for tramps. Perhaps because sentences were  
already so short, they could not be made much shorter. Some 
inmates served less than the one-year minimum at various points in 
the prison's history but nearly all of these short term s w ere for 
crimes other than conviction for being a  tramp (see Table 44 and Fig. 
5). After all, the tramp law was not passed until 1878.34 Crimes of
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morality made up a  very small proportion of the sample. Between 
1870 and 1914 those serving time for moral offenses served a  mean 
sentence of 1.7 years. The low points were the absolute minimum 
sentence of 1.0 year in the 1870's and 1910's; the high points ranged 
between 2.0  and 2.3 years for the decades in between (see Table 44  
and Fig. 12).
T h e  introduction of in d e te rm in a te  sentencing  in New  
Hampshire in 1901 did not result in longer sentences served - at 
least through 1914. This is contrary to the findings of other 
h is to r ia n s .35 However, we have not traced the influence of the 
indeterminate sentence beyond 1914.36
Most inmates did not serve long sentences. Most people 
sentenced to hard labor at the state prison could expect to get out 
after serving 2 .8  years which was one year less than their original 
mean sentence. No doubt even a one-year sentence seemed too long 
considering the poor living conditions, hard and dangerous work, and 
high death rates which characterized life at the state prison. Few  
people served very long sentences.
The longest sentences served in the prison between 1812 and 
1914 were three convictions for second degree murder. Joseph E. 
Kelley served 23 years out of 30  years for the April 16, 1897 murder 
of Joseph A. Stickney in Somersworth, using a policeman's billy club 
and a  razor.37 Joseph H. Otis too served 23 years out of a  30-year 
sentence. This was for the murder of Peter F. Duvall in Durham on 
March 11, 1880 with a blow to the skull from a  club.38 On 
Septem ber 1, 1843 Alfred Hill of Epping choked, beat, and threw  
eight-year old Ellen Delana down on the ground before smashing her
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skull with a  stick. She lingered in agony for three weeks before 
dying. This awful crime was compounded by the fact that Hill had 
also raped the girl. He was convicted only of second degree murder 
and sentenced to life in prison. Hill was pardoned after serving 21 
y e a rs .39 Several other inmates were given life sentences but their 
actual time in prison was cut short by death or pardon. Very few  
inmates actually served a  sentence of more than nine years. No 
doubt this helped to maintain the young median age of 26.0  years. 
Most older inmates were convicted at an advanced age. Only a  few  
men like Hill, Otis, or Kelley grew old in the prison,
There may have been a connection between the mode of exit 
from the state prison and the fact that a  majority of the inmates in 
the sample did not serve the full sentence handed down by the 
courts.
The most common method of release was to be discharged from 
prison upon expiration of one's sentence. Nearly half (45.5%  or 373  
out of 820 cases) of the sample followed this pattern (see Table 45). 
This form of release was the most common practice only in certain 
decades. Even in the first decade of operation, no more than 83.0%  
of the inmates left the prison by serving a  full sentence (see Table  
45). Thereafter, the proportion of inmates who were discharged in 
this manner declined steadily until only 38.2%  were so discharged in 
the 1840's (see Table 45). From the 1850's through the 1890's, 
convicts discharged upon completion of a  full sentence vacillated  
between 32.3%  and 71.6%  of the inmate population (see Table 45). 
The introduction of indeterminate sentencing and parole in 1901 
essentially elim inated this mode of exit. The old fixed prison
Table 45
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Naw Hampshire State Priaon: Methoda of Inmate Releaae, 1812-1914


































Decade 1860's 1870's 1880's 1890'a 1900'
Method of
Roloaso (%)
Discharge 32.3% 42.1% 71.6% 67.8% 10.9%
Pardon 43.1% 29.9% 14.2% 11.9% 6.2%
Commut. 12.3% 9.3% 0.8%
Parole 69.8%






Execution 1.5% 1.9% 0.7%
Unknown 6.2% 8.4% 9.2% 15.3% 4.7%
TOTAL %: 100% 100% 100% 100% 100%
TOTAL N: 65 107 141 118 129
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'Includes death by suicide and industrial accident as well as natural causes. Does not 
include death by execution.
Source: "Register of Convicts 1812-1883," "(N.H. State] Prison Records [1874-
1915]," and "N.H. State Prison: Record of Gain and Loss in Population [1905-36],’ all 
MS, Div. of Records-Management and Archives, Concord, N.H.; and Prison Warden’s 
Reports. 1852-1914.
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sentence did not fit into the new Progressive scheme of prisoner 
re h ab ilita tio n .
The second-most common mode of exit from the prison was to 
be pardoned: 18.3%  or 150 out of 820 cases were pardoned between 
1812 and 1914 (see Table 45). A pardon involved the removal of 
legal consequences for an offender's actions.40 Pardons were not a 
new phenomenon in 1812. At the state level, the governor or 
governor and council usually had the power to grant pardons to 
convicted criminals. The use of pardons increased throughout the 
nineteenth century.41
The prim ary use of pardons in n ineteenth-century  New  
Ham pshire appears to have been the mitigation of long prison 
sentences and to ease overcrowding in the prison. The mean  
sentence length increased steadily from the 1810's through 1840's  
(see Fig. 10). It was precisely during this era that pardons jumped 
from 8.5%  of the prison exits to 26.5%  (see Table 45).
Kathleen D. Moore suggests a number of reasons for the 
granting of pardons have been considered throughout the history of 
crime and punishment: pity, sympathy, youth, old age, infirmity, ill
health, or imminent death of the offender.42 Governor Samuel Bell 
provides insight into the reasons the governor would grant a pardon 
or remit a  prison sentence. He remitted five sentences because  
th ree  inm ates w ere  incurably ill, one suffered from "m ental 
derangement" and another was well-behaved. This last was also 
supported by petitions for his release by his "aged father and an [sic] 
help less  fa m ily ."43 Pity, if not guilt on behalf of the state, led 
Governor Hill to pardon Joseph L. Shaw in 1837 after Shaw lost both
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legs to fro s tb ite  w h ile  enduring  p u n ishm ent in so litary  
c o n fin e m e n t.44 Inmates or their family and friends could start the 
pardon process by petitioning the governor. Unfortunately, very few  
documents tell us why a  governor chose to pardon the inmates in the 
sample.
One tactic to persuade the governor to grant a pardon was to 
enlist the testimony of other parties on one's own behalf. The case 
of John Williams alias John Brooks is a good example. On July 4, 
1900 W illiam s, age 29, and two friends apparently w ent on a 
shooting spree in Dover. Williams was convicted of second degree  
murder for the shooting of John McNally with a pistol. He was also 
convicted of attempted murder when he "grievously wounded" Joseph 
Gagnon with another pistol shot. Williams was given 50 years in 
prison for these crimes. His accomplices were not sent to prison.45 
On December 13, 1911 a  lawyer wrote to Governor Robert P. Bass 
that according to his investigations of the past six years, Williams 
w as innocent because his was a case of m istaken identity.4 6 
Williams's mother wrote to the governor claiming that her son was 
"wrongfully convicted" of the killing. She played for the governor's 
sympathy by writing that her son "has become sick and weak in body 
and mind, and that further confinement at said State Prison will 
entirely destroy his health."47 She may well have been right. Also 
laid before Governor Bass was an affidavit of a witness who claimed 
that Williams "was not either place and I did not see Williams at ten 
oclock [sic] with the others." The witness claimed that the police 
had forced him to testify against W illiam s.48 A similar account 
dated June 10, 1911 was also sent to Governor Bass from the
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deathbed of another witness.49 On July 24, 1912 a lawyer wrote to 
the governor and reported that he had "great reason to feel that 
there is great merit in behalf of Williams." He also reported that 
Williams had "a well defined tubercular shoulder."50 Unfortunately, 
the prison records do not indicate whether Williams was pardoned. 
How and when he left the prison is unknown.51
It apparently was never too early to try for a  reduced prison 
sentence. A 30-year old shoem aker named John Keating was  
convicted of breaking and entering into Ira B. Moore's store in 
Rochester on August 22, 1894 with the intent to steal. Keating was 
given two years in the state prison.52 While still in the Dover Jail 
awaiting removal to the state prison, Keating wrote to the judge  
asking for a  three to six month reduction in his sentence on the  
grounds that if released then "I will be liberated at a season of the 
year when the opportunities of procuring honorable employment are 
more numerous that at the beginning of Autumn."53 Keating's appeal 
fell on deaf ears and he served a full two years before release.54
Pardons interfered with the role of the prison as a  money­
making institution. W arden Lawson Cooledge disapproved of the  
increasingly frequent granting of pardons because it reduced the  
size of the prison workforce, hence reducing the prison's income yet 
it was understood that a pardon was "granted more for the purpose 
of restoring the rights of a citizen, than a reduction of time."55
Prison administrators also condemned the use of the pardon 
because it was bad for m orale. The first such objection was  
registered by Warden Rufus Dow in the 1852 annual report. Dow  
said, "The free use of the pardoning power is, in my judgment,
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detrimental to good order and discipline. With such feelings it is
hard for them [the inmates] to yield to the rules required in an
institution like this."56 Dow even declared the hope of a  pardon to
be "one of the principal hindrances to improvement among us.” The
unpardoned inmate 'becom es sad, sour, sullen and when all of his
long years have passed over him, he leaves his Prison home
uninstructed and un in fo rm ed .”57 Warden Joseph Mayo wrestled with
this issue repeatedly between 1866 and 1870. On the negative side,
Mayo said that too many inmates expected a pardon. The result was
»
poor morale: ”so long is he [the inmate] miserably and unfit for
anything...impatient, discontented, and unable to set himself to any 
profitable labor...morose and wretched.”58 Mayo also considered the 
pardon ”so cautiously and judiciously excercised by the Executive 
has produced happy and salutary effects.'ss
According to Michael S. Hindus, pardons were the main form of 
early release from prison until the introduction of the indeterminate 
sentence. Their effect was to give the warden increased control 
over the inmates since he had control over who was made eligible 
for pardon although the remarks by the w ardens quoted above  
suggest the opposite .60 Som etim es pardons were used as a 
countermeasure to unequal or excessive sentences. The longer the 
sentence, the greater the chance of a  pardon, according to Hindus.61 
This does seem to be true for New Hampshire. Violent offenders had 
longer sentences but w ere proportionately granted more pardons 
than property offenders. For exam ple, in the 1830's 50%  of the 
violent offenders were pardoned versus only 29 .4%  of the property 
offenders. In the 1880's 33 .3%  of the violent offenders w ere
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pardoned versus only 13.5%  of the property offenders (see Table 45).
One ironic result of pardoning was that a  person sentenced to 
life in prison not only had a  greater chance than other inmates of 
receiving a pardon, he or she also served on average less time than 
som eone sentenced to 10 years or more. This happened in 
Massachusetts between 1807 -65  according to Hindus.62 Samuel 
W alker says that those given life sentences in Massachusetts during 
the period 1828-66  served on average seven and three quarters 
years before being pardoned.63
The use of pardons began to decline precipitously in the 1870's 
(see Table 45). By the 1900's only 6.2%  of the inmates in the sample 
left the prison via pardon. In the 1850's and 1860's over 40%  of the 
inmates had been pardoned (see Table 45). In 1867 the New  
Hampshire legislature approved a  new form of early release from 
prison, commutation.64
Like commutation, parole in America had its origins in the 
1817 New York commutation law.65 Parole was linked more closely 
to reformation by A lexander M aconochie who adm inistered the  
Norfolk Island prison colony off Australia in 1840. Maconochie  
created a  five-stage plan wherein inmates earned a certain number 
of "marks" for good behavior and hard work. Each stage brought more 
responsibility, greater freedom, and better conditions in preparation  
for the final stage known as the ticket of leave. The ticket 
permitted the convict to return to normal society. Provided there  
were no relapses into crime, the convict was granted a conditional 
pardon and eventually a full pardon.66 Maconochie's system was 
adopted in Ireland by Sir W alter Crofton in the 1850's and changed
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into a three-stage program. M eanwhile in the United States a 
number of states tried out commutation. Post-Civil W ar reformers 
becam e interested in applying the indeterm inate sentence and 
parole. By 1900 20 states had a  parole system and by 1944 all 48  
states did.67 Parole appealed to the growing ranks of professionals 
entering the field of prison discipline. Parole also helped provide a 
safety valve for overcrowded prisons, it w as yet another tool 
employed by wardens to maintain discipline, and it cam e in after a 
century of frequent pardoning.68
The commutation law of 1867 was the first explicit link made 
between a prisoner's behavior and his early release from the New  
Hampshire State Prison. Pardon was dependent on many factors but 
the evidence of reformation was not necessarily one of them. The 
more standard discharge upon expiration of sentence had in practice 
nothing to do with whether an inm ate w ere reformed or not.6 9 
Com m utation was directly linked to rehabilitation by making the 
inmate partially responsible for the length of sentence served.
Commutation m eant the substitution of a lesser for a more 
severe  sentence.70 The prison warden was authorized to deduct 
tim e off the original sentence for good behavior according to a 
formula calibrated to different lengths of sentence. Thus, an inmate 
serving a  sentence of two years or less could earn one day off his 
original sentence in exchange for one month of good behavior. If his 
original sentence were two or three years in length, he could earn 
two days off the original sentence for every month of good behavior 
and so on up to ten days off for every month of good behavior.71 
Com m utation w as impossible for those serving a  life sentence.
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Inmates could forfeit time earned by reverting to bad behavior.72  
The first commutation law in the United States was passed by the 
New York legislature in 1817. The law em powered the prison 
administration to deduct up to a quarter of the original sentence in 
exchange for good behavior of those inmates serving a  sentence of 
five years or longer. Tennessee adopted commutation in 1833 and 
Ohio in 1856. By 1869 23  states including New Hampshire had 
adopted commutation.73
At first, commutation seemed to be the ideal form of early  
release. In exchange for good behavior, the inmate could expect to 
receive "good time” off his or her original sentence according to a 
formula set up by state law. Within one year of its introduction to 
the state prison, the warden declared, ”l cannot speak in too high 
terms of the operation of the Commutation Law, passed at the last 
session of the Legislature...a most successful agency in promoting 
good conduct on the part of the m en.*74 However, only a small 
fraction of the inmates actually obtained their re lease through 
commutation: 12.3%  in the 1860's and 9.3%  in the 1870's (see Table 
45). For all intents, commutation as a method of early release was 
dropped after 1879. Pardons also dropped in frequency during the 
1880's and 1890's (see Table 45). Perhaps the warden and governor 
retrenched because this was a time when convictions for violent 
crime were on the rise and they didn't want to give the appearance  
of coddling criminals. Oddly enough, Warden Charles E. Cox gave a 
ringing endorsement to the concept of commutation in 1900 as if it 
w ere something brand new.75 By this point, however, a  much more 
radical measure was about to become law: parole.
Of all the forms of early release, parole was the most closely 
related to the goal of inmate reformation. Parole was part of the 
Progressive reform program that swept over the northeastern and 
midwestern United States in the early twentieth century. Under the 
parole system, the judge sets a maximum length sentence. After 
some time • usually determined by the warden or parole board and 
varying from one state to another- the inmate is brought before the 
parole board for a  hearing to determine if he or she is eligible for 
early release. The time of the first parole hearing varies from one 
state to another.76 The board then makes a  decision on whether or 
not to release the inmate. Parole is a  con d itio nal release. The 
paroled inm ate is required to sign a  sta tem ent agreeing to 
conditions such as obeying the law , searching for legitim ate  
em ploym ent, avoiding crim inal behavior, and avoiding crim inal 
associates. A parole officer is assigned to the inmate who must 
report in person or in writing at specified intervals (commonly once 
a month). These conditions are to be followed until the expiration of 
the original sentence (see Figure 8).77
According to Andrew von Hirsch and Kathleen J. Hanrahan, early 
release via parole has traditionally been granted on the basis of 
evidence of inmate rehabilitation and predictions that he or she will 
not revert to a  life of crime. In reality, parole boards also base  
their decisions on the seriousness of the offense, record of prior 
convictions, the  inm ate's  d iscip linary record, and the  local 
com m unity's attitude toward paroled offenders in their midst. 
Parole boards have normally not used any specific guidelines in 
making a  decision.78
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In New Hampshire parole was introduced at the same time as 
the in d eterm in ate  sentence (1 9 0 1 ).7 9  According to statistics 
derived from the sample, parole seems to have replaced the pardon 
betw een 1901 -14 . The vast majority of inm ates left the New  
Hampshire State Prison via parole during this period (see Table 45). 
In New  Hampshire, prisoners were eligible for parole after serving 
the minimum length of their sentence. Early on, the warden realized 
that "provision must be made for assistance in securing employment 
in surroundings which are helpful."80 Such "provision" was essential 
since one of the three conditions of parole was that the parolee "not 
lead an idle or dissolute life" (see Figure 8).
In practice, it was impossible to maintain supervision over all 
of the paroled inmates. At first New Hampshire relied on an honor 
system where the inmate was to report to the prison warden in 
writing once every three months.81 In 1904 Warden Charles E. Cox 
com plained, "Under the terms of this act there is no power of 
enforcing the terms of a  parole, as I have found by experience."82  
Cox further complained of the fact that in the past two years some 
inm ates had broken parole conditions. A few even committed  
felonies while out on parole. Cox declared, "This state of affairs [is] 
a m enace to law and order, as well as a  cause for regret and 
c h a g rin ."83 The state legislature passed an act the following year 
which provided for the return of parolees to prison to serve out the 
rest of their sentence if caught violating the term s of their 
re le a s e .84 At least one convict in the sample committed a  crime 
while on parole and was returned to the prison as a  consequence.8 5
The chaplain was made the prison's first parole officer on
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April 6, 1909.86 The Rev. Claudius Byrne was very busy in his new 
role; he took it upon himself to visit parolees. In one year he 
traveled 2000 miles by steam and electric car visiting parolees in 
New Ham pshire and northern Massachusetts.87 Despite Byrnes's 
activity, the parole system was not functioning properly. According 
to the Rev. Whitman Bassett (Byrnes's successor) only 66 1/2%  of 
the parolees on average maintained the periodical contact required 
by their agreement. He thought the job required a full-time parole 
o ff ic e r .8 8
The prison briefly employed two other means of release in the 
antebellum era: remitting and remanding. Seven inmates had their 
sentences remitted during the 1840's.89 An intense search through 
the New Hampshire session laws and statutes revealed nothing about 
remitting prison sentences. Most likely, this was just another term  
for pardoning. All of those with remitted sentences served a  
sentence shorter than that imposed by the court.90
More puzzling is the remanding of a handful of inmates in the 
1810's and 1820's. To "remand" is to send back a prisoner in order 
that further evidence may be obtained.91
The New Hampshire criminal justice system did not employ 
probation during the period 1812-1914 except for juvenile offenders 
from 1907 on. Probation is a  sentence in which the court does not 
send the offender to prison but imposes a number of conditions such 
as finding leg itim ate em ploym ent or entering a rehabilitation  
program and reporting to a  probation office.92
The transfer of a few unmanageable prisoners to the New  
Ham pshire Hospital for the Insane can be considered to be an
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admission of failure to rehabilitate on the part of the prison. The  
state hospital was established in 1842 during an era  of widespread  
asylum  building in Am erica. Just as crim inals w ere deem ed  
reform able via the institutional solution, so too w ere the insane 
thought curable. Insanity was no longer considered to be a  divine 
affliction linked to the supernatural but a  sickness which could be 
cured through a  regimen of isolation from society and proper 
tre a tm e n t.93
As early as 1844 the New Hampshire State Hospital for the 
Insane was taking on a custodial rather than rehabilitative role. The 
hospital administration consciously decided to accept chronic and 
incurably insane patients out of humanitarian reasons.94 Pioneering 
reformer Dorothea Dix publicized the horrible conditions endured by 
the insane who had been kept in almshouses, poor farms, or jails. 
The state hospital in New Ham pshire offered a  regim ented and 
repressive existence to the insane but it was perhaps marginally 
better than the available alternatives.95 It was a  dumping ground 
for incurably insane persons of poor, lower class, and frequently, 
immigrant background.96
The prison and state hospital enjoyed close relations from the 
hospital's founding. The first prisoner in the sample transferred to 
the state hospital was James Reid or Reed in 1849. Reid was an 18 
year old youth who, together with three other teenagers, broke into a 
store in Portsmouth in November 1848 and stole $7 .75 . All except 
one received five years in prison for a  sentence.97 Reid was 
"Removed to Insane Asylum" on Novem ber 22, 1849 after serving 
only nine months in prison.98 Correspondence betw een Andrew
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McFarland, superintendent of the state hospital, and W arden Rufus 
Dow ind icates that the institutions en joyed  m utual visiting  
arrangements: "all the courtesies and attentions which it is in the
power of one public institution to render another."99
Despite close ties, it was over 70 years before another such 
transfer in the sample occurred. Nearly 8%  of the inmates in the 
sample in the 1900's w ere transferred to the state hospital and 3.8%  
were transferred in the years 1910-14 (see Table 45).
One possible explanation for the sudden increase in transfers 
to the state hospital may be the increasing emphasis on therapeutic 
criminal justice discussed by John R. Sutton, David J. Rothman, and 
others. Unlike previous prison reform movem ents, that of the 
Progressive e ra  em phasized the classification of inm ates and 
individualized treatm ent according to what the reformers saw as 
scientific  princip les.100
In New Hampshire, however, Chief Justice Charles Doe resisted 
the use of psychiatric experts while presiding over the trial of 
accused murderer Josiah Pike in 1868 at the Rockingham County 
Superior Court. Doe thought the increased reliance on expert 
testimony undermined the common law powers of the jury to decide 
on matters of fact. Judge Doe believed that a jury was able to 
decide the fact of a  defendant's sanity or insanity a t the moment 
when an alleged offense was com m itted .io i This line of defense 
was applied most often to crimes of vio lence.102 Doe's objection 
w as discredited by legal scholars such as Francis W harton who 
denied that insanity was solely a  question of fact. The experts were 
not yet reliable enough for legal theorists like Wharton. His solution
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was to use a  panel of experts to decide the issue.103
Psychiatric professionals took an increasingly active role in 
prison affairs. For example, Charles E. Brigham was convicted of 
first degree murder for hitting Celia J. Smith on the head with an 
iron "pinch bar" in 1904. After conviction but before incarceration, 
Brigham was examined by Drs. Bancroft and Questen who pronounced 
the 22-year old "to be a man possessing many marks of physical and 
mental degeneracy. These stigmata are sufficiently pronounced in 
our minds to lead us to recommend temporary commitment under the 
law  at th e  N ew  H am p sh ire  S ta te  H o sp ita l fo r fu rth er  
in v e s tig a tio n ."104 Brigham was sent to the prison but the records do 
not indicate how and when he le ft. i 05
DeForrest A. Robinson and Fred E. Lynde were convicted of 
arson in 1905. Robinson or his lawyer was evidently planning to 
enter a plea of not guilty by reason of insanity. The Rockingham  
County Superior Court ordered an examination to be conducted at the 
state hospital. Superintendent C harles P. Bancroft exam ined  
Robinson and decided, "I think he is congenitally defective and a  
person of lim ited in te lligence and m ental responsib ility ."10 6 
Robinson was given five to seven years in the state prison and  
pardoned after serving only three.107
Andrew Charland was a troublemaker who served at least three 
terms in the state prison. In October 1909 he was convicted of 
breaking and entering into a house in Londonderry and stealing $10  
worth of clothing and other items. Like DeForrest A. Robinson, 
Charland or his lawyer had entered a  plea of not guilty by reason of 
insanity. Charland was sent to the state hospital for observation.
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Dr. Bancroft concluded, "Andrew Charland presents no evidence of 
insanity.” Bancroft based his conclusion on the latest criminological 
theories:
”Bad heredity, bad home environment, entire lack of proper 
training during childhood, and more or less habitual alcoholic 
excesses, have produced the usual results, a  man of depraved  
m ind...B ecause of the entire absence of any symptoms of 
insanity, and his own c lear statem ent of the facts, I am  
convinced that Charland is sane and responsible, and a  good 
illustration of the habitual crim inal.”108
Charland served a  full two-year sentence. He was back in prison for 
attempted rape in 1913.109
Albert M. Glass of Dover was transferred to the state hospital 
thanks to the plea of not guilty by reason of insanity made on his 
behalf in 1902. He was convicted of shooting George W . Glass 
(re lationship not described but probably his father) to death . 
According to the testimony of Dr. George F. Jelly of Boston, Glass 
was insane. Dr. Jelly had examined Glass 10 years earlier when 
Glass was under arrest for the murder of his brother George and 
assaulting his mother. Dr. Jelly blamed Glass's condition on a 
childhood accident:
"I am clearly of the opinion that he has been somewhat peculiar 
since he received a  severe injury to his head, when six years of 
age, that he committed the homicide, and assault with which he 
is charged and which he admits while under the influence of the 
delusion of conspiracy involving his brother and mother, with 
m arked hallucinations of hearing, that he w as insane and  
irresponsible, that he is suffering from an organic, degenerative 
disease of the brain, and that he will never recover.”i i o
Dr. Bancroft, superintendent of the state hospital, concurred.111
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Glass spent only five w eeks in the state prison before being  
transferred to the state hospital "until discharged by due course of 
law ." i 12
The insanity defense was used with increasing frequency in 
nineteenth-century Am erican crim inal trials but it w as applied  
inconsistently thanks to shifting m eanings of insanity .113 The 
insanity defense had its origins in late eighteenth-century French 
theories which posited that mental disorders affected the emotional 
and volitional aspects of the mind rather than the reason or 
intellect.114 The insanity defense became acceptable in the United 
States after the M'Naghten case in Great Britain in 1843. The case  
set the precedent that for the defendant to be legally irresponsible 
for his or her offense, he or she must have been in such a  mental 
state as to be unable to have known at the time of committing the 
offense that it was wrong.115
The acceptance of the insanity defense was complicated by the 
fact that psychiatry was a very new discipline in the nineteenth  
century. The Association of Medical Superintendents of American 
Institutions for the Insane was established in 1844 in an attempt to 
d if fe r e n t ia te  p s y c h ia tr is ts  from  th e  g e n e ra l m e d ic a l 
e s ta b lis h m e n t.116 The uncertain status of psychiatry resulted in 
two points of confusion: the testimony of experts and devising ways 
of testing the defendant's state of responsibility.117 The courts 
increasingly relied upon m edical professionals in such cases. 
Theorists promulgated new definitions of insanity such as "mania 
transitoria" and the concept of the irresistible impulse.118
P sych ia tric  in te rven tio n  in c rim in a l ju s tice  w as an
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established fact in New Hampshire by the early twentieth century. 
In 1906, six inmates who w ere "were a constant m enace to the 
safety of the institution," were transferred to the state hospital.119 
In 1914 the warden said that insane inmates should be segregated  
from the rest. They required "remedial medicinal treatment. This is 
not the proper function of the prison physician. Such treatment can 
be given by an alienist only."i20 As far as is known, none of the six 
had entered pleas of not guilty by reason of insanity. Most of them  
w ere transferred after they had already spent some time in the 
prison. There w ere other such transfers in the prison's history 
between 1849 and 1900 but they do not show up in the data for this 
sample. In 1899 an inmate was examined by both Dr. Bancroft of the 
state hospital and by Dr. Ralph Gallinger of the state prison. They 
reported, "We find him in a state of confusional insanity - at times 
developing into actual maniacal incoherence with outbursts of mild 
violence...is suffering from an attack of acute insanity." He was  
tra n s fe rre d .121
C apita l punishm ent w as reserved for the most serious  
offenders: first degree murderers. As we saw in Chapter Two, New  
Hampshire had had the death penalty on the books at least as far 
back as 1641. However, no state prisoner was executed until 1869.
At first, condemned felons were hanged at Portsmouth. There  
were a  total of four hangings between 1738 and 1770. In 1770  
executions w ere m ade the responsibility of the then-five county 
g o v e rn m e n ts . 122 Executions were public spectacles. Thanks to 
pressure  from  the an ti-ga llow s m ovem ent, executions w ere  
restricted to within the walls of the county jail in 1837. Finally, in
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1867 executions were restricted to within the walls of the state  
prison.123 This explains the absence of felons condemned to death 
in the sample data until 1869. During the period 1770-1869, county 
governments executed eight felons. Between 1869 and 1893 nine 
men were executed at the state prison. Three have been hanged 
since, the latest in 1939.124 The death penalty was applied most 
vigorously in New Hampshire history between 1869 and 1879 when 
six men were put to death.125
Ironically, the death penalty was applied most vigorously  
during a lull in the violent crime rate (see Table 43 and 45, and Fig. 
5). Other parts of the United States, however, were experiencing a 
post-war surge in violent crim e.126 The increased use of capital 
punishment in New Hampshire in the 1870's may have been in part an 
emulation of other states. It seem s paradoxical for the violent 
crim e rate to triple betw een the 1870 's  and 1890 's  in New  
Hampshire and for the use of the death penalty to decline by two 
thirds (see Table 43 and 45, and Fig. 5). Not all of the condemned 
prisoners w ere executed.
Even during the 1870 's  there w ere som e indications of 
reluctance to impose the death sentence. Hiram Jones of Newmarket 
was sentenced to death in October 1870 for murdering his wife Ann 
by slashing her throat with a razor.127 His death sentence was  
"commuted” to life in prison, perhaps because of his age. Jones was 
64. He died of natural causes in 1872.128 In October 1888 James 
Palmer was sentenced to death for the murder of Henry Whitehouse 
(discussed in more detail in Chapter Four).129 Palmer was reprieved 
on January 10, 1890 just before his scheduled hanging. The court
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decided to execute him after all but once again Palm er was  
reprieved on March 7. Finally, on May 1, 1890 Palm er was put to 
death a t 11:04 a.m.130 Isaac B. Sawtelle was sentenced to death in 
Septem ber 1890 for the murder of his brother in Rochester on 
February 5. (This case is discussed in detail in Chapter Four). 
Sawtelle died at age 54 of apoplexy while awaiting execution.131 
Capital punishment was introduced to the state prison as a 
solution to the unruly public behavior that had accom panied  
executions held in county jails. It does seem strange that the most 
serious form of punishment was left up to county governments for 
more than 50 years after the state prison’s establishment. This may 
have been because the prison was designed with the goal of 
reforming convicts. The reforming mission of imprisonment was 
rendered nearly useless by the death penalty.
At first the removal of executions to the state prison did not 
solve the problem of executions as unruly public events. Josiah 
Pike's execution was utterly mismanaged. The insanity plea was 
unsuccessfully invoked during his trial for the murder of Thomas and 
Elisabeth Brown.132 Probably because Pike was the state prison's 
first death-row inmate, the prison administration appears to have 
greatly  relaxed the usual strict discipline applied to inm ates. 
According to Henry Robinson in an article for G ranite  M onthly.
"Pike's last days were redolent of roses, and he was ushered out 
of life with a surge of sentimental gush that scandalized the 
state, and aroused the stinging sarcasm of Mark Twain on our 
effeminacy. Women were allowed to make a fool of Pike. They
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prayed and sung [sic] with him, and held his hands and patted his 
cheeks, and entwined his hair with their soft fingers, and fed 
him on confections, jellies, and other dainties too delicate for 
home consum ption...He seem ed to be the especial pride and 
delight of some ministers' wives and daughters...”133
Pike certainly certainly seem s an inappropriate object of affection. 
On M ay 7, 1868, while in a drunken rage, Pike killed Thomas and 
Elisabeth Brown by striking both in the head with an axe. The 
Browns were an elderly couple who had employed Pike on their farm 
in Hampton Falls.134
Even the execution was bungled, according to Robinson. Pike 
was given the opportunity to make a  final speech and made to feel as 
if he w ere about to suffer martyrdom instead of a w ell-earned  
punishment. The hanging rope was too long. Consequently, when 
Pike dropped from the scaffold he landed on the pavem ent below  
with sickening force. The hangman quickly hauled Pike up and 
finished the job via strangulation.135 Rev. Hosea Quinby claimed 
that Pike went to his execution full of penitence and reconciled with 
G od. 136 The Pike execution received widespread negative publicity 
despite the fact that it was held behind the prison walls. The  
unusually liberal visiting policy can partly be held to blame. This 
great publicity was also probably due to the fact that Pike”s was the 
first execution on state property rather than county property as had 
been done previously. None of the subsequent executions appear to 
have caused as much public agitation.
Paradoxically, the frequency of executions went down just as
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the rate of incarceration for violent crime went to the top. Perhaps 
juries w ere repelled by the excesses of the 1870's and so were  
reluctant to convict for first degree murder. Executions w ere  
extremely rare after 1890. Quentin Blaine suggests this was so for 
the following reasons: a reduction in the  num ber of capital
offenses, state laws transferred the power from the court to the  
jury to inflict capital punishment and because federal innovations 
have been created to make sure the jury makes a decision based on 
reason, not em otion.137 in 1903, for the first time, the state  
provided life in prison as an alternative to the death penalty.138
Escapes were a problem during the first 50 years of the 
prison's existence. As early as August 3, 1813 the directors of the 
state prison began to consider the possible danger of escapes so 
they hired Nathaniel Walker as an extra watchman for $10 a month 
plus board.139 Despite this precaution, 11 prisoners escaped on the 
night of July 1, 1815. Six were recaptured and put into solitary 
confinement. One was shot by a guard and "severely wounded."i40 
There was another mass escape cn February 9, 1818 when seven 
inmates managed to get over the prison wall. All seven were 
recaptured. 141 During the 1810's and 1820's there were a number of 
individual escapes and attempted escapes.
Some of the prison escapes required elaborate planning. This 
could only be accomplished by circumventing the rule of silence  
which had been established in part to prevent just such plotting.142 
The 1815 prison break was accomplished in the following manner by 
"a combination on the part of the prisoners.” An inmate named John 
Phillips sneaked into another cell than his own. M eanwhile, his
542
cellmate placed "an image which had been prepared and placed in the 
Cell with the back towards the door" to fool the guards. (Apparently, 
the Auburn system of prison discipline in which inmates worked  
together in silence during the day but were housed in separate cells 
at night was already violated in 1815). At midnight Phillips left the 
cell with "pieces of steel prepared for the purpose" and unlocked 
several cell doors. The escape was foiled when a servant in the 
w arden's house rose to close a window and spotted the 11 
in m ates .143 On the night of February 8, 1818 three inmates drilled a  
hole in a cell door. "By means of some instruments yet unknown, 
[they] proceeded in breaking the locks of the other cells, and actually 
destroyed to the number of twelve." A total of 36 inmates left the 
12 cells. Using two levers, the inmates created an opening in the 
bottom of the "arch" just big enough for one person to crawl through 
"(tho' with difficulty)." Fourteen convicts craw led through this 
opening and broke the lock to the prison's outer door. At this point 
the escapees were discovered by the guards. Seven convicts got over 
the wall. They were all recaptured a  few days later and punished.144 
Most inm ates who escaped from prison w ere eventually  
recaptured. Maximillian or Mark Shinburn was recaptured 34 years 
after making his escape on December 3, 1866. Shinburn was a  bank 
robber and his escape in broad daylight was widely publicized. He 
ran across the prison yard, broke through a  previously-weakened  
section of a  wooden door, and was met by "a fine horse and carriage" 
in which he fled.145 In 1900, Shinburn, now aged 58 years, was sent 
to the New Hampshire State Prison to serve the remaining nine years 
of his original sentence for breaking and entering and stealing. 146
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He was freed seven or eight years later by the commutation of his 
s e n te n c e . 147 This was the last successful escape in the prison's 
history through 1914. In 1906 Warden Henry K.W. Scott based part of 
his opposition to the parti-colored prison uniform on the fact that 
the uniform's use as a means of identifying an escaped prisoner was 
pointless since there had been no escape since 1866.148
Escapes were foiled after 1866 for two probable reasons. John 
C. Pilsbury's strict regime throughout the 1870's may well have set 
a precedent for heightened security. The new prison, completed in 
1880, was a much more secure structure than the old one.
Few inmates managed to escape from the New Hampshire State 
Prison. Governor John T. Gilman had urged the construction of a 
state prison in 1804 as a solution to "the frequent escapes of 
criminals and others from our common prisons."i49 Many tried to 
escape, especially in the first several decades of the prison's 
existence. This is not surprising considering the sort of life most 
inmates led in the institution as described in Chapter Six. The  
available records do not reveal if there were any attempted escapes 
between 1866 and 1914 but there must have been a few.
The New Hampshire State Prison appears to have had incredibly 
low rates of recidivism during the period 1812 -1914 .150  Two 
factors probably account for this: the ambiguous definition of
recidivism and the information provided by the original sources. As 
discussed in C hapter O ne, There is no absolute agreed-upon  
definition of recidivism. A working definition is habitual antisocial 
behavior or crim inal activity and im prisonm ent.151 There are  
problems such as whether to count someone as a  recidivist if he or
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she is reimprisoned for a  serious crime or for a  less-serious and 
different sort of offense. Another problem of definitions is raised 
by the length of time between successive imprisonments.152
For our purposes, we have defined a  recidivist as a  person who 
was convicted of a felony and served time in a  state prison at least 
twice. As described in Chapter Five, we counted recidivists by 
checking to see if a  convict in the sample was listed two or more 
times in the prison records. W e included as recidivists convicts who 
had served prior time in state prisons outside of New Hampshire 
since w e are interested in crime at the felony level. W e did not 
count as recidivists those inmates who may have served a term  
previously in the state prison but who were convicted in a  county 
court other than Rockingham or Strafford, unless this fact was noted 
in the prison records. It was impractical to check through all of the 
records.
Recidivism peaked during the 1820's and 1830's. Twenty-two 
point six percent of the sample in the 1820's had been convicted of a 
felony before and 19.4%  of the sample in the 1830's had been  
likewise convicted before. Recidivism dropped to a  low of 8 .8%  for 
the next two decades and rose to 17.8%  in the 1870's, dropped 
rapidly to 6 .4%  in the 1880's, rose sharply to 17.8%  in the 1900's and 
dropped down to 9.0%  in the 1910's (see Table 46). Nearly all of the 
recidivists committed property crimes (see Table 34). This is not 
surprising since most violent crimes are of an impulsive nature. 
Property crim es usually require more planning. The statistics  
derived from the sam ple also indicate that most crim e in New  
Hampshire was property crime (see Chapter Four).
Tab I* 46
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Known Recidivism among Now Hampahlra Stats Prison Inmatas, 1812-
1914, by Type of Crime
% and No. of Cases 
Type of Crime Property Violence
Decade Yes No Yes No
1810’S 16.7% (7) 83.3% (35) 100% (4)
1820's 26.9% (7) 73.1% (19) 100% (3)
1830's 17.6% (6) 82.4% (28) 50.0% (1) 50.0% (1)
1840'S 11.5% (3) 88.5% (23) 100% (7)
1850’S 10.7% (3) 89.3% (25) 100% (6)
1860's 5.7% (3) 94.3% (50) 40.0% (4) 60.0% (6)
1870’S 18.3% (17) 81.7% (76) 100% (7)
1880’s 9.4% (9) 90.6% (87) 100% (18)
1890'S 10.6% (9) 89.4% (76) 100% (28)
1900’S 18.8% (19) 81.2% (82) 12.5% (2) 87.5% (14)
1910’S 7.3% (4) 92.7% (51) 100% (19)
% and No. of Cases 
Type of Crime Moral Othsr Total N
Yea No Yes No
1810’S 100% (1) 4 7
1820'a 100% (2) 31
1830’S 36
1840’a 100% (1) 34
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% and No. of Casas
Type of Crime Moral Other Total N
Yea No Yas No
1850'S 34
1860’S 100% (2) 65
1870'S 100% (3) 66.7% (2) 33.3% (1) 107
1880’S 100% (3) 100% (24) 141
1890'S 100% (3) 100% (2) 118
1900'S 100% (4) 12.5% (1) 87.5% (7) 129
1910’S 50.0% (1) 50.0% (1) 100% (2) 78
Sourca: Prison Warden’s Reports. 1859-1914; and ‘Register of Convicts 1812- 
1883,* *[N.H. State] Prison Records [1874-1915],* and *N.H. State Prison: Record 
of Gain and Loss in Population [1905-36],* all MS, Div. of records-Management and 
Archives, Concord, N.H.
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The New Hampshire State Prison c. 1812-1914  was not a  
"revolving door for crim inals’  but there was a small group of 
hardcore recidivists. For exam ple, Jam es Moore m ade his first 
appearance in the prison records in 1825 at the age of 16 when he 
w as convicted of stealing $31 .05  from John Harvey's store in 
N o rth w o o d .1 5 3  Eleven years later, Moore was back in prison for 
breaking and entering. The following information was noted next to 
his name: ”4th. time. Convicted twice here and twice at Charleston 
[ .M a s s .]."154 Luther Austin first went to prison in 1858 at the age of 
21 for a burglary committed in Danville. He served a full four-year 
sentence and was released in 1862.155 Not in the least reformed by 
his prison experience, Austin and an accomplice named Ira A. Moody 
broke into a  house owned by two women in Sandown and stole $11.60  
worth of clothing, cloth, and butter in 1863. Austin was given a 
five-year sentence, probably because of his prior conviction, while 
Moody was given two years.156 In 1875 Austin was back again in the 
state prison, serving a seven-year sentence for burglary. He served 
six years and was either pardoned or his sentence commuted in 
1 8 8 1 . 1 5 7  Y et again, in 1882, the 45 -year old miscreant was  
convicted of breaking and entering a  house for the purpose of 
stealing. Austin spent the next five years in prison and his trail 
vanishes after 1886.158 A few other troubled persons also show up 
in the prison records as multiple recidivists.159
The prison adm inistration first addressed the problem of 
recidivism in 1852 when Prison Chaplain E leazer Smith observed, 
"We have had no difficulty in finding home and employment for such 
as have been discharged during the year; yet I am sorry to say while
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some have done well, several have returned to habits of dissipation 
and idleness, and one has been returned to Prison for crim e.”160 
From Smith's statement one can see that the prison did make some 
attem pt to follow up in making sure the reforming mission was 
complete. The 1840's and 1850's were a  time of little recidivism in 
comparison to the 1820's and 1830's (see Table 46) so it is a little 
puzzling as to why the problem was apparently not addressed until 
later. In 1855 Smith proudly declared, "There has probably been a 
less number of cases of relapse into crime than in any year since my 
acquaintance with the Prison.’ i6 i  Less than a decade later Rev. 
Samuel Cooke was "sometimes saddened by what seems to him a 
superficial reform; as seen in the fact that many on leaving the 
Prison return to their former habits, and are soon returned to this or 
some other prison.”i6 2
Prison administrators sought an environmental explanation for 
recidivism. They blamed "demoralizing influences" of society. They 
also - sym pathetically - pointed out some of the disadvantages  
adhering to a  discharged convict. Such a person was "tabooed in the 
shop and the home, while his weakness of moral principle is easily 
overcom e by the temptations to which he is exposed."163 Rev. 
Sullivan Holman graphically explained the situation: "After some
years' experience in reformatory efforts," he said, "I find it an 
unequal warfare with open saloons seven days in a  w eek...they [ex­
convicts] are easily enticed into these gateways to ruin, the tares  
are sown, the efforts of years undone and my hopes of success are 
b la s te d .”164 Returning to an environmental explanation, Sullivan 
said, "We must admit, as an important factor in the problems of
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reform, that these twigs have been badly bent in early life. Bad 
seeds early sown produces [sic] a terrible vintage in maturer 
years."165
At least as early as 1852 the New Hampshire State Prison 
tried to provide some help to discharged convicts in resuming a 
normal life though it sounds like a one-man effort by the prison 
chaplain.166 State law did not provide any assistance of any kind to 
discharged prisoners until 1842. In that year the warden was 
directed to furnish inmates with a "cheap suit of clothes, decent and 
suitable for the season in which he is discharged and a sum of money 
not exceeding three dollars."i67 Prison administrators soon realized 
the $3 maximum was inadequate. Rev. Eleazer Smith said that $2-$3  
was hardly adequate when a discharged convict faced a journey of up 
to hundreds of miles before reaching home and many of them left 
the prison "in feeble health."i68 Even the strict disciplinarian John 
C. Pilsbury asked in 1879, "What objection can be made to increasing 
the money grant by a small percentage, upon the value of the 
prisoner's labor to the State and graduated by his industry and good 
behavior?"i69
Informal and private efforts were made to help discharged 
convicts in the absence of state-sponsored care. In 1869 a person 
named D.S. Palmer was listed in the warden's annual report as agent 
for discharged prisoners. Palmer reported that "most" prisoners 
discharged in the past year had found jobs.170 By 1881 an 
organization named the Prisoner's Aid Society had been formed with 
Oliver Pillsbury as agent and treasurer. The society's main function 
was to find legitimate employment for discharged prisoners.171 In
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1883 "employment has been obtained for several in this city, some 
of whom are doing well, and give promise of success: others,
a las  H  72 The society was still active in 1898.173
The original design of im prisonm ent in N ew  Ham pshire  
between 1812 and 1914 was subverted by the actual outcomes of 
criminal justice described here. As w e saw in Chapter Two, the 
state prison was constructed with three basic purposes in mind: to 
reform crim inals through a  regim e of hard labor and moral 
instruction; to prevent crim e, and to be econom ically  self- 
supporting through the hard labor performed by the inmates.174 As 
w e have seen, prisoner reform ation was subordinated to the  
overriding concern of keeping the institution profitable v ia  the  
contract labor system. The prison was extrem ely unhealthy and 
discipline could occasionally be brutal. O ver time, more efforts 
were m ade to educate the inmates. Conditions improved greatly  
after 1879 and most of the oppressive disciplinary rules were  
elim inated in the 1900's. However, the experience described in 
Chapter Six is not the only reason imprisonment largely failed to 
rehabilita te  crim inals.
The data analyzed in this chapter reveal discrepancies between 
the sentences assigned by the courts and the sentences actually 
served. The factors involved in this include a) the type of crime 
committed by the offender and b) the mode of exit from prison. In 
genera l, violent offenders experienced the greatest discrepancy  
between sentence passed by the court and sentence actually served 
(see Table 42  and 44, and Fig. 11-12). In certain decades violent 
offenders ended up only serving about half of their original sentence.
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Property crime offenders more nearly served their full sentence. 
The statutes provided lengthy sentences for violent crim es and  
justices did not hesitate to hand out long sentences in the 1840's, 
1860's, and 1880's through 1910's. The discrepancies w ere mainly 
due to legal developments that acted to shorten many a convict's 
stay in the New Hampshire State Prison.
Pardons were granted most frequently from the 1830's through 
the 1870's (see Table 45). It is probably more than a coincidence 
that pardons w ere used extensively at just the point when longer 
sentences were being imposed by the courts. Perhaps the use of 
pardons was to prevent overcrowding in the prison or perhaps as a 
counterm easure to overly-harsh punishment. Pardons may have  
actually worked against reformation. They worked to subvert the  
certainty of punishm ent which was a cardinal point of Cesare  
Beccaria's concept of punishment.175
Commutation and parole were two methods of release directly 
connected  to the  reform ing m ission of the s ta te  prison. 
Com m utation w as dangled as an incentive to good behavior. 
Commutation w as less arbitrary than a pardon and followed a  
definite program. Despite initial enthusiasm , com m utation was  
applied to only 12.3%  of the inmates in the 1860's and virtually 
abandoned after 1879 (see Table 45).
Parole was introduced on a wide scale in 1901 along with the 
indeterm inate sentence: nearly 70%  of all inm ates imprisoned
between 1901 and 1914 w ere paroled (see Table 45). The use of 
parole and the indeterminate sentence were part of the Progressive 
reform campaign to change American prisons. At the sam e time,
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some of the harsh disciplinary methods of old were eliminated like 
the lockstep march, downcast eye, and parti-colored uniform. Parole 
was a conditional form of release dependent in part on the inmate. 
Unfortunately, parole boards were not always the best judge of an 
inm ate's progress toward rehabilitation. There  w as also the  
problem of inadequate supervision once an inmate was allowed to 
leave on parole. One third or more of those on parole did not keep to 
the agreem ent of periodic contact with the prison authorities.
The State Hospital for the Insane was an institution allied to 
the New Ham pshire State Prison. Unlike the prison, the state  
hospital quickly recognized the essentially hopeless nature of its 
mission. As a place of last resort the hospital worked well but it 
apparently gave up on its role of rehabilitating the insane.176 Late 
in the period 1812 -1914  the state prison began transferring a  
significant number of unm anageable cases to the hospital. The  
hospital can be viewed cynically as the final dumping ground of the 
crim inal justice system since reform w as probably out of the  
question.
The state hospital also performed another useful service to 
the criminal justice system in regard to the insanity defense. The  
hospital provided professional advice in determining if a  defendant 
really was insane or not. The increasing transfers to the state 
hospital in the early twentieth century was also related to the 
introduction of therapeutic justice by Progressive reform ers. In 
som e w ays, s ta te  hospital personnel functioned as prison  
psychiatrists might in deciding which inmates w ere truly insane or 
w hich w ere  "d e fective  d e lin q u e n ts ” who could n ever be
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re h a b ilita te d .177
The death penalty was applied most vigorously in the decade  
following its introduction to the state prison in 1869. It is unclear 
as to why the rate of executions went down after 1879 since 
convictions for violent crime shot up in the 1880's and 1890's. A far 
greater number of inmates died in prison of natural causes than by 
execution.
Statistics relating to the sample prison death rate confirm the 
conclusion reached in Chapter Six that the prison was a very  
unhealthy place. Most inmates dying in prison w ere afflicted with 
tuberculosis, the major killer in New Hampshire during this era. In 
effect, an inm ate stood a fairly good chance of serving a life 
sentence no matter what his crime.
Only the boldest or most desperate inmates took the option of 
escape. Most escapes ended in failure and recapture. Escape was 
most possible in the early days of the prison's history. It appears 
that the prison was not adequately prepared for the possibility of 
escape. Several mass escapes occurred during the 1810's and 
1820's. After 1866 there were no reported escapes. Somehow, this 
option was closed off by increased vigilance and from 1880 on, a 
new, more secure structure.
At first glance, the statistics on recidivism derived from the 
sam ple suggest that the New Ham pshire S tate Prison w as a 
remarkably successful institution. If success (reformation) can be 
defined as staying out of the state prison, the institution was a 
great success. Of course, non-reappearance of convicts in the prison 
is an inadequate measure.
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On a purely statistical level it is possible to conclude that 
punishment in the New Hampshire State Prison was successful. Only 
101 out of 820 cases (12.3%) were repeat offenders as far as can be 
determ ined. W hether or not the discharged prisoner was really 
reformed is more debatable. Some, no doubt, profited from at least 
learning how to read and write. More were probably degraded by the 
prison experience: a stupefying routine of hard labor, poor living
conditions and food, and vile company. A very few may have had a  
conversion experience where they realized how wrong they were and 
resolved to lead a  better life. Such examples are occasionally cited 
by the prison chaplain and may well have been induced by him.178
Discrepancies between sentences handed out and served are 
visible in criminal justice as practiced in New Hampshire between  
1812 and 1914. They were most pronounced for those convicted of 
violent crimes. Someone convicted of a property offense was more 
likely to serve the sentence handed down by the court. Measures  
were taken from the beginning to reduce the length of time actually 
served in prison. Sam uel W alker describes the law of "criminal 
justice thermodynamics” in which the local criminal justice system  
maintains a steady state that can adapt to changes.179 Perhaps this 
reduction of tim e served was criminal justice thermodynamics in 
action. Pardoning accelerated noticeably in the 1830's - 1840's 
when sentences grew longer. Commutation was introduced with 
great enthusiasm in 1867 but was virtually abandoned by 1880. It 
seems to have had only a  marginal effect on sentences. On the other 
hand, the introduction of parole coincides with a  large drop in length 
of sentences served for violent crimes (see Table 43 and 45, and Fig.
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12). Many New Hampshire prisoners were paroled after the minimum 
length of their indeterminate sentence had been served. In other 
words, the criminal justice system was apparently interested in 
releasing most inmates when they had become eligible for parole. 
This does seem to go counter to what Rothman and Sullivan say 
about therapeutic justice and medical tim e .iso  Perhaps the New  
Ham pshire criminal justice system w as more intent on moving 
bodies through the assembly line rather than in really making sure 
an inmate was reformed. Some of this may have been the result of 
inadequate staffing and resources as the prison. Possibly, shorter 
sentences served may have been a  result of the Progressive era  
liberalization of prison discipline in the N ew  Ham pshire S tate  
Prison.
Ultimately, punishment in New Hampshire between 1812 and 
1914 was unpredictable and inconsistent. Fewer than half of the 
inmates served their full sentence. There were a  variety of reasons 
why so many inmates did not serve a  full sentence. Most of the 
forms of early release were legally sanctioned. Escapes were not 
and death was beyond the prison administration's control with the 
exception of executions or waiting for the expiration of a  life 
sentence. Mean sentences served were shorter than mean sentences 
and both were short compared to sentences and sentences served in 
other parts of the country. The cases of William Holland and Daniel 
Crowley with which we opened this chapter w ere not so much 
anomalies as products of an inconsistent criminal justice system.
O ne reason for the apparent discrepancy was the fact that 
approved methods of release changed significantly between Holland's
incarceration of 1820 and Crowley's in 1886. Pardon, commutation, 
execution, and even transfer to the state hospital had all been 
implemented. Oddly enough, the percentage of inmates discharged 
after serving a full sentence or being pardoned were nearly identical 
during both Holland's and Crowley's eras (see Table 45). This had not 
been so from the 1830's through 1870's. A more likely explanation 
was the fact that Crowley had committed a violent crime. As we  
have seen, violent crimes were punished far less consistently than 
w ere property crimes such as Holland's. Two additional factors 
which may explain the apparently unfair sentences are: 1) Holland 
was a recidivist while Crowley was not and 2) Crowley was an old 
man and a long sentence was thus nearly the equivalent of a life 
sentence. However, the harm caused by Crowley was far more 
serous than Holland's burglary and theft of molasses. It is difficult 
to conclude that the inm ates  rece ived  th e ir just deserts .
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CONCLUSION: CRIME AS A RESPONSE TO SOCIAL CHANGE AND HARD
LABOR AS PUNISHMENT
The increasing crime rate, diverging patterns, and types of crime in 
nineteenth-century New Ham pshire w ere in part the manifestation 
of tensions created by the onslaught of economic and social change. 
Between 1810 and 1890 seacoast New Hampshire was transformed  
from a mostly rural society to one that was predominently urban. 
Between the 1810's and 1880's crim e rates doubled and then
declined through the  1910 's . The shift in population was
accompanied by a shift in the nature of work. Between 1870 and 
1910  the proportion of persons engaged in agricultural work  
declined by 50%  while that employed in manufacturing or trade and 
transportation rose substantially. The industrialization of New
Hampshire created a  new economic structure which in turn helped 
create  new opportunities for crime. Dem ographic changes also 
caused new pressures and tensions. Native-born population growth 
remained static or very slow. Much of the population increase was 
due to foreign immigration. The definition and prosecution of crime 
changed with the region's econom y, settlem ent patterns, and
demography. The most serious offenders against the social order 
were subjected to a  new form of punishment: imprisonment at hard 
labor.
These econom ic, social, and dem ographic changes w ere  
reflected in the changing nature of felony convictions during the  
period 1812-1914. Economic dislocation created new opportunities
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and incentives for property crime. Larceny and burglary were the 
most common forms of crime and were mostly a  consequence of 
unstable economic and social conditions. The changing nature of 
work plus the growing numbers of Canadians, Irish, and other 
immigrants contributed to economic insecurity. An economy based  
on manufacturing and trade was more vulnerable than one based on 
agriculture to the recurring downturns of the business cycle. 
Burglary may have been encouraged by the increasing number of 
stores and warehouses built to service the new economy. The  
growth of an urban proletariat of millworkers, many of them of 
immigrant origin, was a  factor in local crime patterns. Groups such 
as the Irish and French-Canadians faced social hostility from the 
Protestant majority in addition to economic insecurity.
Economic status definitely played a role in who was convicted 
of crim inal behavior. The convicts in the sam ple for whom  
occupational inform ation exists w ere  virtually  all b lue co llar  
workers. Most of them can be described as unskilled or low-skilled 
laborers. Most of the prisoners in the sam ple w ere convicted of 
burglary and larceny; the valuation of property affected was usually 
quite modest. Money in the form of coins, bills, bank notes, checks, 
and prom issory notes w as the most common target of such 
criminals. Clothing was next most common but lost favor over time, 
possibly because of its greater availability and cheapness that 
resulted from the growth of the textile industry. The low median 
monetary value of property crime suggests that New Hampshire was 
not a  particulary w ealthy state. In most cases, criminals and  
victims alike w ere of humble origin. Em bezzlem ent was the one
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property crime in which the perpetrators were usually white collar. 
Such persons had the business and social connections, the skills, and 
the opportunities for em bezzlem ent. Unlike most crimes committed 
by low er-status offenders, w hite collar em bezzlem ent involved  
large sums of money.
Violent crime was probably encouraged by certain aspects of 
lower class life in the nineteenth century. Every violent offender 
for whom occupation was listed was a manual laborer. None were of 
white collar origin. Lower class life was crowded, boisterous, and 
rough. Alcohol consumption was a  significant factor in several 
cases. The temperance movement appealed mainly to middle class 
Americans. Abstinence from alcohol was not particularly attractive 
to Irish Catholic laborers for whom heavy drinking was a culturally 
approved activity. O ther cultural factors may have contributed to 
the participation of certain ethnic groups in violent crime. The Irish 
had a  not-undeserved reputation for brawling and the Italians placed 
a high value on defending honor. Members of these ethnic groups 
committed 10.8%  of the violent crimes in the sample yet the Irish 
and Italians m ade up only approxim ately 5%  of the seacoast's  
population (see Chapter Six).
Changes in the criminal law were also related to the changing 
economic, social, and demographic composition of New Hampshire. 
The criminal statutes were revised periodically and it is possible to 
trace changing definitions of crime. The variety and complexity of 
property crimes proliferated in response to the com m ercialization  
and industrialization of society. New offenses such as ’ breaking and 
entering and stealing” (burglary) were added to the statutes. The
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issuing of fraudulent stock became a  felony in the 1850's. Bribery 
of municipal and state officials became a felony. Some crimes were 
specifically re lated to the appearance of new technology, for 
example, the placing of obstructions on railroad tracks.
Laws respecting violent crimes reveal a  growing disinclination 
to apply capital punishment. Violent crimes w ere defined more 
precisely than before. The law recognized different degrees of 
m urder and m anslaughter. Eventually, the death penalty was  
restricted to first degree murder. By 1903 life imprisonment had 
become an optional punishment for first degree murder. Abortion 
was crim inalized in 1848 at the sam e tim e that m ale physicians 
began to displace midwives. The definition of rape was expanded in 
the late nineteenth century but this was more a  result of renewed 
interest in crim es against morality rather than an attem pt to 
control violence.
Changing moral standards are clearly revealed in the New  
Hampshire statutes over the period 1812-1914. One can trace the 
waning Puritan influence up to the early nineteenth century. Moral 
transgressions had been viewed as serious violations of Biblical 
commandments but were considered irrelevant or fairly unimportant 
in New Hampshire's commercial, expanding society of the first half 
of the nineteenth century. Most of the old prohibitions were  
recriminalized after the Civil W ar. New moral offenses w ere added  
too. The raising of the age of statutory rape from 10 years to 16 
years in the 1890's was part of the legal response to changing moral 
standards. The renewed punishment of moral offenses was in many 
ways a result of the growing influence of the m iddle class.
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Certainly the recriminalization of moral offenses was related to the 
changes taking place in social relations. W hile middle class women 
were adopting the model of "true womanhood" which valued sexual 
purity, more lower class women w ere entering the labor force as 
factory workers. Reformers cam paigned against prostitution and 
attem pted to protect youths from the effects of vice. Lawmakers 
felt a need to guard against a moral breakdown and so recriminalized 
old offenses and added new ones to discourage misbehavior.
Changes in the criminal statutes of the late eighteenth and 
early nineteenth century also show legal reformers attempting to 
create  a  distinctly Am erican legal structure. M any Am erican  
lawmakers adopted an anti-British perspective: they regarded the
common law tradition as outm oded, elitist, and they regarded  
capital punishment as a relic of British cruelty. N ew  Hampshire, 
along with o ther states, abolished most capital and corporal 
punishments. Reformers attempted to make the law less repressive. 
Proponents of codification worried about the power of unelected  
court officials under the common law system. A true code reduced 
the law to written form subject to rules of interpretation. Thus, the 
the power of judges was limited under codification while under the 
com m on law tradition jud icia l in terpretation  p layed  a  very  
important role. New Hampshire continued to operate under a  common 
law structure - New Hampshire laws w ere never truly codified but 
instead w ere consolidations and restatem ents in which judicial 
interpretation rem ained fundam ental. How ever, the struggle to 
modify the common law tradition w as spurred on into the mid­
nineteenth century by the influence of Jacksonian ideals.
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Traditional an ti-law yer sentim ent, Jacksonian ideals, and  
traditional anti-federalism  all contributed to important changes in 
court structure and trial procedure in New Ham pshire. Maxwell 
Bloom field and other scholars have contended that Am erican  
reformers of the time wanted to bring the law under public control. 
Reform ers w orried about the possibility of e lite  control of the 
judicial apparatus. Anti-federalists were concerned with the power 
of the central government, which they regarded as a threat to the 
individual states and citizens of the new country. Consequently, 
New Ham pshire lawmakers introduced various safeguards into the  
legal system to protect the individual against the power of the  
central governm ent of their own state. For exam ple, in 1791 the  
New Hampshire legislature passed a law which ensured that a person 
accused of a  capital crime should be given a copy of his or her 
indictment before the start of the trial. By 1842 a  grand jury 
indictment was required for any imprisonable offense. Other legal 
safeguards for the accused included provisions for arraignment, bail, 
and special measures for the protection of juvenile offenders. The  
common law tradition continues in New Hampshire to this day but 
the various reforms enacted between the late eighteenth and mid­
nineteenth century ensured that accused offenders were given basic 
protections against state and judicial oppression.
As New Hampshire grew more urban, the state began granting 
m unicipalities g reater freedom  in regard to law enforcem ent. 
Demographic changes rendered the old system of village constables 
and night watchmen less effective. Also, urban life made disruptive 
behavior such as public drunkenness, brawling, and so forth
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unacceptable. In 1807 Portsmouth established the first police force 
in New Hampshire. A number of American cities began employing 
police officers and detectives in an attem pt to control crim e and 
maintain public order. Law enforcement becam e more professional 
over the course of the nineteenth century. In 1852 the state made 
all towns elig ib le to establish a  police court for trying minor 
crim es. Urbanization contributed to the strengthening of local 
m echanism s of crim e control throughout the course of the  
nineteenth century.
Crime in New Hampshire was typical of northern states in that 
most convictions w ere for property crime and not violent crime. 
Crim e in N ew  Ham pshire resem bles crim e in M assachusetts as  
described by Michael S. Hindus. This w as a contrast to South 
Carolina, w here convictions for violent crim e w ere very common 
between 1767 and 1878. Edward L. Ayers explains the violence of 
the nineteenth-century American South by linking it to the high 
value place upon honor by white middle and upper class males. A  
violent response was appropriate for a  perceived insult to one's 
honor. Few, if any, violent felonies in New Hampshire w ere the 
product of a  cult of honor. Like Massachusetts, crime in New  
Hampshire mostly involved property.
Felony conviction rates per 100,000 population were lower in 
nineteenth-century New Hampshire than in most other regions. This 
was partly a  result of the method employed in counting crimes. This 
study counted felony convictions resulting in incarceration and  
limited these convictions to Rockingham County between 1812 and 
1914  and Strafford County betw een 1870  and 1914. O ther
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researchers of n ineteenth-century crim e and punishm ent have  
employed alternate methods of counting crime such as counting 
arrests or counting incarcerations in jails, houses of correction, and 
reform schools as well as state prisons. However, other more 
fundamental factors help to account for New Hampshire's relatively 
low crime rates. Although New Hampshire became more urban over 
the course of the nineteenth century, it was less urbanized than 
Masssachusetts. No city in New Hampshire at this time rivaled 
Boston, Philadelphia, New York, or even Columbus, Ohio in size. The 
urban concentration and sheer numbers characteristic of these  
locations may have helped to raise their crime rates.
N evertheless, econom ic and social changes taking place  
between 1812 and 1914 made New Hampshire an increasingly violent 
region. Conviction and incarceration rates for violent crime rose 
steadily between the 1840's and 1890's except for a  momentary dip 
in the 1870's. Violent crime in New Hampshire peaked around 20  
years later than was typical for the rest of the United States. 
According to Ted Robert Gurr, violent crime in America crested in 
the 1860's and 1870's, thanks to the aggressive impulses stirred up 
by the Civil W ar, the availability of firearms, and relatively light 
punishments for murder. Oddly, the violent crim e rate in New  
Hampshire dropped in the 1870's before resuming its climb to the 
top in the 1890's. Possibly, the tensions of adjusting to an urban, 
industrial, and multicultural society kept escalating until some sort 
of social equilibrium was reached. By 1890 seacoast New Hampshire 
was more urban than rural. The violent crime rate subsided over the 
period 1900-14.
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The ’ typical" convict changed to some extent over this period 
thanks to increasing mobility and foreign immigration. Convicts 
were overwhelmingly white and male. The median age was 26 years. 
The population of Rockingham and Strafford County was nearly all- 
white and mostly native-born. The proportion of prison inmates born 
outside of New Hampshire increased dramatically over this period. 
This was probably a consequence of new forms of transportation 
which made travel much easier than before. Also, changing economic 
circumstances provided an impetus for population shifts. Foreign 
immigration was reflected in the changing ethnic composition of the 
prison popoulation. Young men from im m igrant groups w ere  
sometimes disproportionately represented in prison in relation to 
the population at risk (i.e., males age 18-34). This may well have 
been connected to the difficulties of adjustment to life in a new  
location. Immigrant groups such as the Irish and Canadians usually 
started out at the bottom of the economic hierarchy in the United 
States. Most persons convicted of crime in nineteenth-century New  
Hampshire were drawn from the lower classes.
The extrem e rarity of fem ale  convicts probably w as a  
consequence of the restrictions placed on female behavior by gender 
role prescriptions. Despite the significant social and economic  
changes of the era, very few women w ere convicted of felonies in 
New Hampshire between 1812 and 1914. The popularity of the cult 
of tru e  w o m an h o o d  w hich e m p h a s ize d  d o m e stic ity  and  
submissiveness did little to encourage wom en in the pursuit of 
crime. Today, women in America are freer than ever before and it is 
interesting to note that their proportion of the Am erican state
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prison population is presently double that of wom en in the New  
Hampshire State Prison between 1812 and 1914. However, males 
are still convicted of felonies far more often than women. This 
suggests that male criminality is also connected to psychological 
factors, such as aggressiveness, which are  e ither genetic  or 
encouraged in the socialization process.
The original intentions of the founders of the New Hampshire 
State Prison w ere subverted over the course of the nineteenth  
century. In the first place, the prison experience was alm ost 
com pletely a  negative one for inm ates. In this regard, New  
Ham pshire w as unexceptional. Life in prison was a punitive
experience with very few redeem ing features. The reform ative
component was neglected in favor of hard labor and punishment.
Certainly, New Hampshire lawmakers had no intention of coddling 
criminals but reformation of the convict's character had been one of 
the basic goals of imprisonment since Governor John T. Gilman's 
proposal of 1804.
In practice, the primary function of the New Hampshire State  
Prison between 1812 and 1914 was to earn money for the state. 
Ostensibly, the prison's goals w ere to punish convicted criminals, 
reform them, act as a deterrent to would-be criminals, and to be 
economically self-supporting. Chapter Seven documents that the 
quest for profitability of prison labor under the contract labor
system was absolutely paramount throughout this period. The role 
of work was very important; it covered the costs of prison 
administration and created revenue for the state. In theory, work 
also contributed to the reformation of an inm ate's character by
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instilling discipline and the values of regular, hard labor. Work also 
functioned as a disciplinary method by supervising the prisoner's 
time. The more positive aspects of prison labor were neglected in 
favor of profits. The inm ates worked long hours under poor 
conditions. Working conditions becam e more dangerous with the 
advent of m echanization. Dusty, noisy, smokey, and improperly 
heated workshops contributed to the poor health conditions noted in 
the prison physician's annual reports. Inmates were literally slaves 
of the state until 1913 when provision was finally made for paying 
them for their labor.
The certainty of punishment - a  cardinal feature for Beccaria 
and other early  prison reform ers - was jeo pard ized  by the  
application of various forms of early release in the New Hampshire 
State Prison . The mean prison sentence was 3 .8  years while the 
mean sentence served was 2 .8 years. More than half (55% ) of the 
inm ates left the prison before the expiration of their original 
sentence. The most common form of early release was by governor's 
pardon. Commutation in exchange for good behavior was popular in 
the 1860's and 1870's while parole was implemented during the 
period 1901-14. A small number, five percent, of prisoners left 
early via death, escape, or execution.
The frequent use of pardons, commutation, and later, parole 
appears to have been a  device for relieving overcrowding more than 
anything else. The history of the prison between 1812 and 1879 was 
one in which severe overcrowding was a recurrent phenomenon. 
O ffic ia lly , ea rly  re lease  w as contingent upon ev id en ce  of 
reform ation, good behavior, or for reasons such as extrem e ill
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health. Too few original records survive to indicate whether or not 
the majority of inmates released early were released for legitimate 
reasons or for more pragmatic reasons such as creating more space. 
Early release may have been a mechanism for handling the the influx 
of new inmates in the face of inadequate resources.
Early release via parole between 1901 and 1914 suggests that 
pragm atic rather than idealistic considerations held sway. The  
indeterminate sentencing law of 1901 provided for a minumum and 
maximum sentence. The inmate becam e eligible for consideration 
for parole once the minimum sentence had been served. In theory, 
re lease through parole was based on several criteria, the most 
important being evidence of rehabilitation. Every single paroled
inmate in the sample was released upon the expiration of his or her 
minimum sentence. It seem s unlikely that all of these convicts 
w ere able to convince the parole board that they w ere indeed  
rehabilitated. In fact, some inmates were reimprisoned for breaking 
parole conditions. At least one third of those paroled between 1901 
and 1914 violated their parole conditions.
W hile early re lease w as a boon to prisoners, there were  
several argum ents against this course of action. The sense of 
fairness was violated by the early re lease of som e but not all 
inmates even if those released met the official criteria for a pardon, 
commutation, or parole. Several prison wardens complained of this. 
Early re lease dem oralized the inmates staying behind. Others  
becam e re frac to ry  or em b itte red  b ecau se  th e y  d eve lo p ed  
anticipations of an early  re lease  which never w as granted . 
Advocates of the indeterm inate sentence som etim es preferred to
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keep inmates in prison for the maximum sentence to ensure that 
rehabitation had really taken place. There is no evidence that such a  
policy was followed at the New Hampshire State Prison before 1915.
Even if the inmate m anaged to survive the stultifying and  
dangerous regime of hard labor, there were further obstacles to the 
goal of prisoner reformation. M any of the inmates suffered from  
poor health. Sick and exhausted men were poor subjects for the 
tentative reform programs tried out at the state prison. The prison 
was a  custodial institution: it indiscriminately mixed young, first
offenders with more hardened jailbirds. Juvenile property offenders 
w ere housed with murderers, rapists, and moral offenders. The  
influence of corrupt and potentially violent companions did little to 
reform first time offenders.
Rehabilitative efforts at the New Hampshire State Prison were  
ad hoc and inadequately supported. In light of the Martinson study 
(1 9 7 5 ) which analyzed  the effectiveness of 231 m odern-day  
prisoner rehabilitation programs, it is not surprising that the New  
Hampshire State Prison proved to be inadequate to the task. The  
efforts m ade at the prison were rather primitive compared to the  
elaborate therapeutic programs tried out in the twentieth century. 
Essentially, the prison chaplain was in charge of reforming the  
inm ates through religious instruction. Evangelical Protestantism  
was a  major influence on the reformative efforts made at the state  
prison. Most of the tim e, rehabilitation consisted of religious 
instruction and exhortation to mend one's ways. The one concrete 
benefit gained by some prison inmates was to attain basic literacy.
Crim e in New Hampshire during the period 1812-1914  was
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mainly the product of a  society in transition. Forces of change  
included a  growing urban population, a  declining rural population, 
and major occupational shifts from agricultural to industrial and 
com m ercial work. Technological innovations such as railroads, 
steam ships, te legraph and te lephone lines, and autom obiles  
contributed greatly to these changes. Foreign immigration increased 
significantly after the Civil W ar. All of these forces created  
pressures and opportunities for criminal behavior.
The pattern of felony convictions in the sam ple indicates a  
preoccupation with crimes against property. This is not surprising 
considering the economic dislocations of the era. The pattern of 
convictions also reveals that nineteenth-century N ew  Ham pshire  
was becoming a  more violent society between the 1840's and 1890's. 
Adm ittedly, the overall proportion of vio lent crim e w as small 
(14 .6% ) but the rate of violent crime quadrupled during this period. 
The recrim inalization of moral offenses in the late nineteenth  
century was more a  reaction against social changes than a  conscious 
revival of Puritanism. The changing relationship between women 
and work, the imposition of middle class standards of sexual 
behavior on society, and a concern for protecting young women from 
prostitution is revealed in the new laws.
The introduction of imprisonment to New Hampshire in 1812  
marked the start of a  new era in criminal justice. Unfortunately, 
the prison failed to prevent crime or reform offenders. It did 
succeed as an economically viable institution most of the time as it 
usually turned a profit for the state. It was a custodial, not a  
reformatory, institution. The concern for profits was not unusual
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although it may have been more pronounced in New Hampshire than in 
many other states. Imprisonment in New Hampshire began with the 
sam e reforming enthusiasm found in other locations during the early 
nineteenth century. As was true of so many other American prisons, 
the New Hampshire State Prison ended up as something other than 
w hat was originally intended. Punishment in New Hampshire was 
not particularly harsh compared to other states but it was not much 
b e tte r.
Th ere  have been m any significant chang es in prison  
adm in istra tion  since 1914: the introduction of therapeutic
programs, the abolition of the contract labor system in 1932 and 
introduction of the state-use system  of prison labor, and the 
introduction of a wide variety of relevant vocational programs such 
as computer data processing. Provisions have even been made for 
religious services in Spanish.1 The problem of w here to house 
fem ale  convicts was solved first in 1941 when the state made 
provisions for boarding them in Verm ont and then Connecticut.2  
Finally, in November 1989 the state began leasing a 100-bed facility 
for female convicts in Hillsborough County, New Hampshire.3
Despite w idespread dissatisfaction with prisons in Am erica  
over the past 30 years, this nineteenth-century form of punishment 
continues to flourish in New Hampshire and elsewhere. Definitions 
of crime have changed since 1914 and so has prison administration, 
yet the basic problems have not gone away. Since the 1970’s public 
sentiment has favored a retributive response to crime and American 
prisons have become grossly overcrowded. The New Hampshire State
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Prison housed 287 inmates in 1980. There are now over 1200  
inmates a t the recently-expanded fac ility .4
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New Hampshire State Prison Inmates, 1812-1914: 
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C u rrie r
"Harness" [Maker?]
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II I.  U n sk illed  M anual
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